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United States Court of Appeals fot the 
District of Columbia I 

I 

- I 

i 

a District Court of the United States for the District 

of Columbia | 

No. 60070 

In Equity 

James Chbisty Farrar, Plaintiff, | 

I 

vs. I 

Rutherfurd Bingham, Administrator of the estate o^ Theo¬ 
dore Bingham, deceased, Union Trust Company, a 
Corporation, executor of the estate of Adele R. Farrar, 
deceased. Defendants. | 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at thq times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-efititled 
cause, to wit:— | 

I 

1 Bill of Complaint to Recover Trust Funds, Et(^. 

Filed November 18 1935 I 

i 

In the Supreme Court of the District of Columbia 

In Equity No. 60070 I 

I 

James Christy Farrar, Plaintiff, | 

vs. 

Rutherfurd Bingham, Administrator of the estate of Theo¬ 
dore Bingham, deceased. Union Trust Company, a 
Corporation, executor of the estate of Adele R. Farrar, 
deceased, Defenda'tvts. | 

To the Supreme Court of the District of Columbia :-t- 

Plaintiff states as follows: 

1. He is a citizen of the United States and a resident of 
the State of California and brings this suit in his own right; 




2 


THEBESA WEIGHT FAERAR ET AL. VS. 


2. The defendant, Entherfurd Bingham, is a citizen of 
the United States and believed to be a resident of the State 
of Pennsylvania, and is sued as the administrator of the 
estate of Theodore Bingham, deceased; 

3. The defendant, the Union Trust Company, is a cor¬ 
poration organized under the laws of the District of Colum¬ 
bia, and is sued as the executor of the estate of Adele E. 
Farrar, deceased; 

4. Thomas S. Eutherfurd, a resident of the state of 
Missouri, died on the 27th day of January, 1887, leaving 
a will dated the 28th day of May, 1885, the pertinent clauses 
of which are as follows: 

Sixth: Having heretofore conveyed to my son, Thomas 

S. Eutherfurd, a farm in Crawford County, Missouri, on 
which he now resides, of the estimated value of Eight Thou¬ 
sand Dollars, he is hereby charged with the payment of 
interest at the rate of six percent per annum on said sum of 
Eight Thousand Dollars, which is to be computed from the 
time of my death, and is to continue until the division 
2 and partition of my real estate as hereinafter pro¬ 
vided—and which interest shall be deducted from 
the share of my said son, Thomas, in the income of my Es¬ 
tate. And I further will and direct that upon the division 
and partition of my estate as hereinafter provided, the said 
farm is to be valued at Eight Thousand Dollars, and the 
same shall be considered and treated as an advancement to 
my said son, Thomas, and shall by him be brought into 
hotchpot with my real estate, and shall be deducted from 
his share in my said real estate. 

Seventh : Subject to the foregoing bequests, I devise and 
bequeath to my beloved wife, Lucile Eutherfurd, all the 
property, real personal and mixed of and to which I may 
die seized, entitled or possessed, or to or in which I may 
have any right, estate or interest,—To have, hold, use and 
enjoy during her life, and after her death, in default of 
conveyance or disposal thereof by her as herein authorized, 
than to the use benefit and behOj^f of our children and their 
issue as hereinafter specifically mentioned and provided. 

And the said Lucile Eutherfurd is not only given the 
full use and enjoyment of all my said property, but she is 
further vested with full power, right and authority by con- 
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veyance or will—to sell, convey, incumber in any "^^ay, de¬ 
vise or dispose of said property in any way, or in snCb man¬ 
ner as she may deem fit and proper—Bnt in the ev^nt said 
Lucile should die before me, and subject to, and in default 
of any such conveyance or disposal by her of my said 
property, then it is my will, and I bequeath all my p^ersonal 
property and effects then remaining to all of my cMlc^ren ab¬ 
solutely and in equal shares—And to the following of my 
children—^viz: Isabelle, wife of Dr. B. A. Clements, Thomas 
S. Kutherfurd, Adele, wife of James S. Farrar, Maifid, wife 
of W. T. Hartz, Lucile, wife of T. A. Bingham and John 
Rutherfurd, I will and devise all of my real estaite then 
remaining in equal portions during their respective lives 
with remainder over to their issue respectively, '^th the 
right and power however in each of my said childreh in the 
event that at or previous to their death they should have 
no child or children then living, then such child of mine may 
by will devise and dispose of his or her share in iny real 
estate so bequeathed to him or her in such manneiJ and to 
such person or persons or for such uses and purposes as he 
or she may elect and choose. 

Eighth : In default of disposition by my said wife, and 
subject thereto, I will and direct that my real estate be kept 
together intact and that no division or partition!thereof 
be made until a majority of my children to whom the same 
is bequeathed shall so elect and determine, but that the 
rents, issues and profits thereof shall be collected! and re¬ 
ceived by my Executrix or Administrator, and aftet the ad¬ 
ministration of my estate is closed by my trustee! herein¬ 
after named, or some one appointed in his stead, a|id after 
the payment of all taxes, insurance, repairs and other neces¬ 
sary expenses, that he shall semi-annually pay oveil to each 
of my said children,—viz: Isabelle, Thos. S., Adele, Maud, 
Lucile, and John an equal proportion of said i income, 
that is—share and share alike, except as to said Thomas 
S’S share there shall be deducted the interest on $8,000.00, 
as hereinbefore provided.’’ 

3 5. Testator’s wife predeceased him and the will 

was admitted to probate and record on the 31 st day 
of January, 1887, in the Probate Court of the City of St. 
Louis, Missouri. Letters of Administration were granted to 
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Mary Isabelle Clements on the 5th day of February, 1887, 
and final settlement vras made in the March term, 1889. 

6. That at the time of the death of Thomas R. Ruther- 
furd in 1887, Adele R. Farrar had one son living, namely, 
Royal Bernard Farrar, and the remainder over of the 
estate devised bv will of said Thomas S. Rutherfurd to 

mf 

Adele R. Farrar for life thereupon became vested in said 
Royal Bernard Farrar; 

7. Royal Bernard Farrar died on the 30th day of March, 
1903, intestate, unmarried and without issue, leaving his 
mother, Adele R. Farrar, and a half brother, James Christy 
Farrar, plaintiff herein, as his only heirs. Under the laws 
of descent governing the disposition of his estate in force 
and effect, said Adele R. Farrar took a two-third interest 
and James Christv Farrar a one-third interest in the estate 
of said Royal Bernard Farrar; which estate consisted of 
the remainder over provided by the will of said Thomas R. 
Rutherfurd aforesaid; 

8. Real estate devised by the will of said Thomas R. 
Rutherfurd included the following parcels, to wit: 

1st parcel. Meramec Township, St. Louis County, Mo. 

The S. W. 1 / 4 . of the S. W. ^4 of S. 30, T. 45 N., Range 4 E. 
Also S. E. 14 of the S. W. % ) 

W. 1/2 of S. E 14 > S. 25, T. 45 N., R3E. 

W. 1/2 of S. E. % ) 

all containing 160 6/10 acres. • 

2nd parcel. Hermann, Gasconnade County, Mo. 

S. W. J4 S. 17 T, 40 N., R. 6W. Containing 160 acres 

4 3rd parcel. New London, Ralls County, Mo. 

W. % of N. E. fractional % ) 

> S. 34, T. 56, R. 3E. 
E. 1/2 of N. W. % ) 

containing 146 67/100 acres 

dth parcel. A lot in the City of St. Louis, State of Missouri, 
described as follows, to wit: Beginning at the southwest 
comer of Olive and Sixteenth Streets, being the northeast 
corner of block No. 508 of said city, running thence west- 
wardly 80 feet, thence southwardly and parallel^ to sixteenth 
street 109 feet and one inch to an alley; thence eastwardly 
with the north line of said alley 80 feet; thence northwardly 
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! 

with the west line of sixteenth street 109 feet and dne inch 

I 

to place of beginning; bounded north by Olive Street, east 
by sixteenth street, south by said alley, and west by ground 
now or formerly of Mary E. Gaebler, on which is Situated 
houses 1600,1602, 1604 and 1606 Olive Street; i 

5tli parcel. Lot No. 204 (City Block No. S40 of the City of 
St. Louis) in Wright, Chambers, and Christy’s Addition in 
North St. Louis, eighty feet (80') fronting on the West 
Line of Ninth Street by a depth Westwardly of ene-hun- 
dred fifty feet (150'). 

6th parcel. Also lots Nos. 19 and 20 (twenty-five feet (25') 
by one hundred feet (100') each) in Block 13 of th^ North¬ 
east quarter of Section 32, Township 3 South, R^nge 14 
West, Washington County, Florida, acquired froifi the St. 
Andrews Bay R. R. Land and Mining Company. 

9. A partition suit was filed in the Circuit Court of the 
City of St. Louis, Division 7, December Term, 190^, known 
as Theodore A. Bingham, trustee, et al., vs. Thqmas S. 
Rutherfurd, et al. Cause No. 26536-A, in which suit parcels 
1, 2, 3, and 4 of the property aforesaid was ordered 
5 sold and was sold and conveyed, and on, to mt. May 
21, 1906, an order was entered in said proceeding 
directing the special commissioner to turn the probeeds of 
said sales over to Theodore A. Bingham, trustee, ppon his 
giving bond and said order further directed said Theodore 
A. Bingham, as trustee under the will of Thomas S. I Ruther¬ 
furd, deceased, to invest said sums safely and to pay the 
net income thereof to the life tenants and upon the termina¬ 
tion of each life estate and upon the application of the re¬ 
maindermen of such share, he report the fact to the court 
and receive its orders and directions as to the disposition 
and payment of the prinicpal; that the bond was given and 
the proceeds of the sale amounting to $81,305.41 wais turned 
over to Theodore A. Bingham trustee, and Thecjdore A. 
Bingham received said fund as trustee in accordahce with 
the interlocutory decree of the Circuit Court of the City 
of St. Louis in said case and was thereby ordered to hold 
under the will of Thomas S. Rutherfurd, decease^, and to 
pay over the sums as provided by the will and as confirmed 
bv order of the Court. 
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10. Tliat said proceeding in the Circuit Court of the City 
of St. Louis, Division 7, and the decree entered therein was 
defective, in that, during the pendency of the proceeding, 
the death occurred of Royal Bernard Farrar, the remain¬ 
derman of the life estate of Adele R. Farrar, and, through 
accident or oversight James Christy Farrar, plaintiff here- 
•in, one of the heirs of said Royal Bernard Farrar, was not 
made a party to the proceedings. In order to correct this 
defect, and in order that title of the purchasers might be 
confirmed, an agreement was entered into on the 15th day 
of February, 1909, by and between Theodore A. Bingham, 
trustee under the will of Thomas S. Rutherford, deceased, 
and Adele R. Farrar, on the one part, and James 
6 Christy Farrar, plaintiff herein, on the other part, 
in which it was agreed between the parties that the 
said James Christy Farrar should execute and deliver 
proper quit claim deeds to the purchasers of said parcels 
of real estate or their assigns, conveying all of his right, 
title and interest therein, and the said Theodore A. Bing¬ 
ham should hold the share of the proceeds of such sales to 
the said Adele R. Farrar, and to the heirs of Royal Bernard 
Farrar belonging, to wit, one-sixth part thereof, in trust 
for the said Adele R. Farrar and the heirs of said Royal 
Bernard Farrar, the said Adele R. Farrar and said James 
Christy Farrar, to have the same rights and interests re¬ 
spectively in said proceeds, as they had in the said pieces 
of real estate so sold, and the said Adele R. Farrar to have 
the same right of disposition of said proceeds that she had 
under the will of said Thomas S. Rutherfurd over said real 
estate, and none other, and said Theodore A. Bingham 
therein convenanted and agreed that he would, as to the 
said one-sixth part of the proceeds of said sales of real 
estate act as the joint trustee of the said Adele R. Farrar 
and James Christy Farrar, and that he would faithfully ac¬ 
count to them for their respective interests therein, as such 
interests might be determined to be. A copy of said agree¬ 
ment is attached hereto marked “plaintiff’s exhibit A’’, 
and prayed to be read as part of this Bill of complaint as 
though set out herein in full. James Christy Farrar there¬ 
upon executed and delivered the quit claim deeds to the pur¬ 
chasers of the pieces of property referred to in said agree¬ 
ment. 
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11. On May 9th, 1913, an order was entered by ijhe Cir- 
cnit Court of St. Louis granting to the heirs of tsabelle 
Clements and John Rutherfurd and Lucille Bingham their 
interests in funds held in trust by Theodore Binghto. 

12. On January 10th, 1933, there was filed jby cer- 

7 tain heirs of the estate of Thomas Rutherfurd, a 
petition for distribution of the trust fund^. The 

report of the trustee, Theodore A. Bingham, therein| recited 
that he had in his possession at that time assets (Jue the 
estate amounting to $30,580.17, and later, on April 2l, 1933, 
an order for distribution was entered by the court and said 
Theodore A. Bingham, trustee was ordered to pay tp Adele 
Rutherfurd Farrar assets of the estate in the proportion 
of 40.135% of said $30,580.17, the court not having peen in¬ 
formed of the existence of the plaintiff, James Chris^ Far¬ 
rar, and was wrongfully informed and led to believp by the 
parties to the proceeding, particularly by the trusted Theo¬ 
dore A. Bingham and Adele R. Farrar, that said Adele 
Rutherfurd Farrar was a surviving daughter of the said 
Thomas S. Rutherfurd, deceased, with no child or children 
living at or previous to her death which resulted uj Adele 
being allowed absolutely $12,273.35, to which estate she was 
not entitled as she had had a child, Royal Bernard Farrar, 
living previous to her death. To this proceeding th0 plain¬ 
tiff herein, James Christy Farrar, although an heirlby law 
of Royal Bernard Farrar, the deceased remainderman of 
Adele R. Farrar, was not made a party and plaintiff was 
not within the state of Missouri and had no knowledge of 
the proceeding; that he therefore never had his day in Court 
contrary to the rights guaranteed him by Article 2, isection 
30 of the Constitution of the State of Missouri providing 
that no person shall be deprived of his property ^thout 
due process of law, and the other laws of the S|:ate of 
Missouri, particularly Section 1101 of the Revised Statutes 
of Missouri of 1929, and of the V Amendment to tiie Con¬ 
stitution of the United States. I 

13. Adele R. Farrar died on February 11th, 1935] in the 
District of Columbia and thereupon her lifel estate 

8 terminated and plaintiff, James Christy Farifar, be¬ 
came entitled to receive his share of the reifiainder 

which descended to him from the remainderman, I Royal 
Bernard Farrar; letters testamentary were granted* on the 
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estate of Adele R. Farrar, and the Union Trust Company 
has duly qualified as executor of said estate; 

14. That the defendant, Adele R. Farrar, has attempted 
to dispose of by will the estate received under the will of 
Thomas S. Rutherfurd, deceased, and the defendants pre¬ 
tend she has the right to do so under the provisions of the 
will of said Thomas S. Rutherfurd, deceased, whereas the 
provision of said will of Thomas S. Rutherfurd which the 
defendants pretend grants to said Adele R. Farrar the 
power of testamentary disposal is vague and uncertain and, 
therefore, meaningless and void; that the will of Thomas 
S. Rutherfurd devises to Adele R. Farrar an estate for life 
with remainder over to her issue which, under the laws in 
force and effect in the State of Missouri would make void 
any power of disposal in Adele R. Farrar; and, further¬ 
more, said Adele R. Farrar had a child living previous to 
her death which would further void the pretended power of 
disposal. Plaintiff alleges also that there were living at 
and previous to the death of said Adele R. Farrar at least 
two grandchildren of Thomas S. Rutherfurd, namely, 
Rutherfurd Bingham and Maude H. Clements. 

15. Theodore A. Bingham, trustee of the estate of Thomas 
S. Rutherfurd, died on the 6th day of September, 19’34, in 
the District of Columbia, and Mr. Rutherfurd Bingham, 
was on the 21st day of November, 1934, appointed adminis¬ 
trator of his estate and has duly qualified as such in the 
Supreme Court of the District of Columbia, holding a pro¬ 
bate court. 

16. That James S. Farrar, the husband of Adele Ruther¬ 
furd Farrar, died in the month of September, 1888 

9 leaving a will dated March 18 1887, by the terms of 
which he left all of his estate, having a net value in 
excess of $50,000.00, to his wife, the said Adele Rutherfurd 
Farrar, excepting $1.00 to each of his children, including 
this defendant; that this will was duly probated in the 
Probate Court of the City of St. Louis on October 2, 1888, 
and duly recorded in Book T, Page 288 of the records of the 
Court, and that the said Adele Rutherfurd qualified as 
Executrix of said estate, which was duly settled and the 
property belonging thereto delivered to the said Adele 
Rutherfurd Farrar. 
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17. Plaintiff has not received his share of the estate of 
Thomas S. Rutherfurd and the estate of Theodore A. Bing¬ 
ham, deceased, has thus far failed and declined to .pay 
plaintiff his share of the remainder, although demapd for 
same has been made and plaintiff is advised and believes 
and therefore avers that Theodore A. Bingham, trustee, 
paid to the life tenant, Adele R. Farrar, and Adele R. Ifarrar 
accepted large portions of the trust funds from time tb time 
during her lifetime, and more than she was entitled ito re¬ 
ceive from the estate of Thomas S. Rutherfurd, the! exact 
amounts of which are unknown to plaintiff but which 
amounts should be ascertainable from the books and papers 
of Theodore A. Bingham and plaintiff asks discovery of 
the same; and plaintiff is advised and believes and there¬ 
fore avers that the amount of the entire estate devised to 
Adele and remainder over has been paid to her by Theodore 
A. Bingham, trustee; and plaintiff is informed that he has 
the right to follow the trust funds into the estate of Adele 
R. Farrar and that the estate of Theodore A. Bingham and 
the estate of Adele R. Farrar should account to him ^or the 
assets he should receive as heir of the remainderman Royal 
Bernard Farrar, and that by virtue of the concerted actions 
of Theodore A. Bingham and Adele R. Farrhr and 
10 by virtue of the certain agreement entered into be¬ 
tween the plaintiff and Adele R. Farrar and | Theo¬ 
dore A. Bingham on the 15th day of February, 1909, and 
for other reasons set out in this bill, he is entitled' to re¬ 
cover of the defendants and each of them, the amounts to 
which he was entitled as heir of the remainderman! Royal 
Bernard Farrar; I 

WHERFFORE, the premises considered plaintiff prays; 

1 . That process issue out of this honorable court directed 

to the defendants and each of them requiring them to answer 
the exigencies of this bill of complaint; ! 

2. That the defendant Rutherfurd Bingham, execiitor of 

the estate of Theodore A. Bingham account to plaintiff for 
his interest in the estate of Thomas S. RuthCrfuW, de¬ 
ceased, as heir of Royal Bernard Farrar; | 

3. That the plaintiff have of and from the defendant, 
Rutherfurd Bingham, administrator, discovery of the exact 
and total amounts paid by Theodore A. Binghani, trus¬ 
tee of trust funds to Adele R. Farrar during her lij^etime; 
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4. That the plaintiff have of and from the defendant, the 
Union Trust Company, discovery of the exact and total 
amounts received by Adele R. Farrar from Theodore A. 
Bingham, trustee of the estate of Thomas S. Rutherfurd, 
deceased. 

5. That the court determine the amount of money now 
due by defendants to plaintiff as heir of the remainderman 
Royal Bernard Farrar, and enter the appropriate order or 
decree requiring the payment by defendants or either of 
them to plaintiff of the money to which plaintiff is entitled 
to recover of and from the defendants; 

6 . For such other and further relief as to the Court may 
seem just and proper. 

JAMES CHRISTY FARRAR 

11 James Christy Farrar, being first duly sworn ac¬ 
cording to law, deposes and says that he has read the 
foregoing petition by him subscribed and knows the con¬ 
tents thereof, that the statements therein as of personal 
knowledge are true and those stated on information and be¬ 
lief he believes to be true. 

JAMES CHRISTY FARRAR 

Subscribed and sworn to before me this 9th day of 
November, 1935. 

(Seal) W. E. WITTER 

Notary Puhlic in and for the 
County of Alameday State of 
California 

My Commission Expires February 6, 1936 

WM. B. WRIGHT 

Attorney and Counsellor at laiv 

Plaintiff Exhibit A. 

THIS AGREEMENT made and entered into this fifteenth 
day of February Nineteen hundred and Nine, by and be¬ 
tween Theodore A. Bingham, Trustee under the Rill of 
Thorhas S. Rutherfurd, decased, and Adele R, Farrar, 
parties of the First Part, and James Christy Farrar, 
party of the Second Part, WITNESSETH: 
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That whereas under the will of Thomas S. Rutherfurd 
probated in the Probate Court of the City of St. Louis, 
Missouri, on the 31st day of January, 1887, a on^-sixth in¬ 
terest in the real estate to the said Thomas S. Rutherfurd 
at the time of his death belonging, was devised to his 
daughter, Adele R. Farrar, party hereto, for life, with 
remainder to her issue, and whereas the said Adem Farrar 
had born to her one son, now deceased, Royal Bernard 
Farrar, and whereas said Royal Bernard Farrar died on 
March 30, 1903, leaving as sole heri^ his mother Adele 
R. Farrar, and his half brother James Christy Farrar, 
party hereto, and whereas there has been ^old since 
12 the death of said Thomas S. Rutherfurd, the follow¬ 
ing described pieces of real estate to the said Ruther¬ 
furd, belonging, at the dates and for the prices, after de¬ 
ducting expenses, following to wit: 

1st. Meramec Township, St. Louis County, Mo. j 
The S. W. % of the S. W. % of S. 30, T. 45 N., i^nge 4 E 
Also S. E. % of the S. W. % ) i 

W. 1/2 of S. E. V 4 > S. 25, T. 45 N., Ir. 3 E. 

W. 1/2 of S. E. Vi ) i 

All containing 160 6/10 acres, sold Dec. 23rd, j 1899 to 
Peter Wetzel for $1713.00. i 

2nd. Hermann, Gasconnade County, Mo. 

S. E. % of S. 17, T. 40 N., R. 6W. Containing 160 acres, 
sold Feb. 28th, 1905, to W. E. Lacey for $423.71. 

3rd. New London, Ralls County, Mo. j 

W. % of N. E. fractional % ) | 

> S. 34, T. 56, R. 3 E. con- 
E. y 2 of N. w. % ) 

146 67/100 acres, sold to Andrew Ross Nov. 27th, 1906, 
for $1088.85. | 

4th. A lot in the City of St. Louis, State of Missouri, de¬ 
scribed as follows; to wit: ' 

Beginning at the Southwest comer of Olive and Six¬ 
teenth Streets, being the Northeast corner of Block' No. 508 
of said City, running thence Westwardly 80 feet^ thence 
Southwardly and parallel to Sixteenth Street 109 feet and 
one inch to an alley; thence Eastwardly with the North 
line of said alley 80 feet; thence Northwardly with the West 
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line of Sixteenth Street 109 feet one inch (1") to place of 
beginning; bounded North by Olive Street, East by Six¬ 
teenth Street, South by said alley and West by ground now 
or formerly of Mary E. Gaebier, on which is situated houses 
1600, 1602, 1604 and 1606 Olive Street. Which property 
was sold to Clifford M. Dolph on May 15th, 1906, for 
$81,305.41. 

13 Which said pieces of real estate were sold by vir¬ 
tue of Court orders in legal proceedings to which the 
said James Christy Farrar was not, through accident and 
oversight, made a party, and the proceeds thereof, amount¬ 
ing in the aggregate to the sum of $84,530.97 were paid into 
the hands of Theodore A. Bingham, party hereto, as Trus¬ 
tee for all parties interested, and are still so held by him; 
and whereas it is the wish of all parties hereto that the titles 
of the purchasers of the aforesaid pieces of real estate, who 
purchased the same in good faith, be confirmed, and that 
the said James Christy Farrar should have in the proceeds 
of said sale the same right and interest he would have in 
said lands had they not been sold; Now, therefore, for the 
purpose of accomplishing such objects, it is agreed by the 
parties hereto that the said James Christy Farrar shall 
execute and deliver proper quit-claim deeds to the pur¬ 
chasers of said pieces of real estate or their assigns, con¬ 
veying all of his right, title and interest therein, and the 
said Theodore A. Bingham shall hold the share of the pro¬ 
ceeds of such sales to the said Adele K. Farrar, and to the 
heirs of Royal Bernard Farrar belonging, to wit, one-sixth 
part thereof, in trust and the said Adele R. Farrar and the 
heirs of said Royal Bernard Farrar, the said Adele R. 
Farrar and the said James Christy Farrar, to have the 
same rights and interests respectively in said proceeds as 
they had in the said pieces of real estate so sold, and the 
said Adele R. Farrar to have the same right of disposition 
over said proceeds that she had under the will of said 
Thomas S. Rutherfurd over said real estate, and none other. 

And the said Theodore A. Bingham hereby covenants and 
agrees that he will, as to the said one-sixth part of the pro¬ 
ceeds of said sales of real estate aforesaid, act as the joint 
trustee of the said Adele R. Farrar and James Christy 
Farrar, and will faithfully account to them for their 
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14 respective interests therein, as such interest may be 
determined to be. | 

IN WITNESS WHEREOF, the said three parties have 
hereunto set their hands this day and year firsij above 
wri tten. 

(signed) THEO. A. BINGHin 

Trustee under the wUl of 
Thomas S, Rutherfurd 

(signed) ADELE R. FARR All 
(signed) JAMES C. FAEEA|b 


Motion of Union Trust Company to Dismiss 


Btll. 


Filed January 30 1936 


Now comes the defendant, the Union Trust Company of 
the District of Columbia, a corporation, executor of the 
Estate of Adele R. Farrar, by its attorneys, and mOves the 
Court to dismiss the bill of complaint filed herein against it, 
as such executor, for the following reasons: i 

1. The bill does not state a cause of action iri equity 

against this defendant. I 

2. Plaintiff has a plain and adequate remedy at | law. 

3. Plaintiff is not entitled to the discovery prayed in the 

biU. I 

4. Plaintiff has no interest in the estate of Thomas S. 

Rutherfurd, or in any part of the estate of Adele RJ Farrar 
derived from the estate of Thomas S. Rutherfr^rd, and 
therefore the bill should be dismissed. i 

5. The bill is multifarious and should be dismissed. 

6. Plaintiff’s claim is barred by laches. 

15 7. For other grounds apparent on the face of the 

bill. I 


HAMILTON AND HAMILTON 
By George E Hamilton Jr 
Attorneys for Defendant, 

The Union Trust Company of the District of Columbia, 
Executor of the Estate of Adele R. Farrar. 
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Motion of Rutherfurd Bingham to Dismiss BUI 

■ Filed January 30 1936 

• ****«*«:* 

Now comes the defendant Rutherfurd Bingham, adminis¬ 
trator of the estate of Theodore A. Bingham, deceased, by 
his attorneys, and moves the Honorable Court to dismiss 
the bill of complaint heretofore filed herein against him by 
James Christy Farrar, and as grounds for said motion as¬ 
signs the following: 

1 . Said bill of complaint fails to state a cause of action 
in equity against this defendant. 

2. Said bill of complaint fails to disclose any right in the 
plaintitf, James Christy Farrar. 

3. At the death of Adele R. Farrar her predeceased son. 
Royal Bernard Farrar, or his heirs or next of kin, had no 
estate vested or contingent under the will of Thomas R. 
Rutherfurd, and, accordingly, plaintiff has no claim against 
this defendant. 

4. The bill of complaint is multifarious. 

5. Plaintiff is by laches barred from asserting his claim 
in equity. 

6 . Plaintiff has a plain, adequate and complete remedy 
at law. 

7. Plaintiff is not entitled to discovery. 

8 . Plaintiff is estopped to assert any claim against this 
defendant. 

16 9. And for other and further reasons apparent on 

the face of the bill of complaint. 

RICHARD H WILMER 
DOUGLAS L HATCH 
Attorneys for Defendant 

' Rutherfurd Bingham^ Ad¬ 

ministrator, 


Order Substituting Party. 

Filed November 25 1936 

Upon consideration of the motion of the attorney of rec¬ 
ord for the plaintiff in the above entitled cause, and it ap- 
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pearing that the plaintiff died on the 22d day of | August, 
1935, leaving as his sole heir and next of kin Theres^ Wright 
Farrar, who has also been appointed executrix of his estate, 
it is by the court this 25th day of November, 1936,| 
ORDERED, that this suit be revived and that j Theresa 
Wright Farrar, individually and as executrix of the estate 
of James Christy Farrar, be substituted in place aiid stead 

of said James Christy Farrar. I 

JESSE C ADKINS | 

Justice, I 


Order Dismissing Bill of Complaint 
Filed November 25 1936 | 

This cause came on to be heard at this term upon the 
bill of complaint and motions of the defendants to | dismiss 
the bill of complaint, and thereupon, upon consideration 
thereof, it is by the Court this 25th day of November, 1936, 

ADJUDGED, ORDERED, and DECREED that the 
motions of the defendants to dismiss the billl of com- 
17 plaint be, and the same hereby are, granted,land the 
bill of complaint be, and the same hereby! is, dis¬ 
missed. I 

JESSE C ADKINS 
Justice I i 

The plaintiff, by her attorneys, in open court notels an ap¬ 
peal from the above decree to the United States (tlourt of 
Appeals for the District of Columbia on this 25tlj day of 
November, 1936, which appeal is hereby noted; whereupon 
the maximum undertaking for costs is hereby fixe^ at One 
Hundred ($100.00) Dollars with leave to deposit ^he sum 
of Fifty ($50.00) Dollars with the Clerk of this Qourt in 
lieu thereof. 

JESSE C ADKINS | 

Justice 
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Memorandum 

DECEMBER 14—1936. 

Bond ($100) on appeal approved and filed. 


Order Making Will of Thomas S. Rutherfurd Part of 

Record 

Filed December 31 1936 

This cause came on to be heard at this term and, it ap¬ 
pearing to the Court that the will of Thomas S. Rutherfurd, 
dated the 28th day of May, 1885, was considered by the 
Court at the hearing of this cause on the motions of the de¬ 
fendants to dismiss the bill of complaint of the plaintiff, it 
is by the Court this 31st day of December, 1936, 
ADJUDGED, ORDERED and DECREED that the will 
of Thomas S. Rutherfurd, dated May 28, 1885, be, 
18 and the same hereby is, made a part of the record of 
this cause on appeal. 

JESSE C ADKINS 
Justice, 

We consent: 

WM B WRIGHT 
Attorney for Plaintiff 

DOUGLAS L. HATCH 
Attorney for Defendant Rutherfurd Bingham 

HAMILTON & HAMILTON 
bv H GOWER 

Attorneys for Defendant Union Trust Company 


I, Thomas S. Rutherfurd, being in good health and of 
sound & disposing mind & memory, but mindful of the un¬ 
certainty of life, do make, publish and declare this to be 
my last will and Testament hereby revoking all former 
wills by me made, And 
First, I direct all my debts to be paid 
Second, I authorize and Empower my Executrix herein 
named to sell, mortgage, convey by Deed of Trust or lease. 
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any and all of my property or estate, to compound, manage 
or Extend any of my debts or obligations, and for tjbnt pur¬ 
pose to Extend the Existing or make new notes and obliga¬ 
tions with interest, and to secure the payment thereof by 
mortgage or Deeds Trust on any of my property^ and to 
carry out any of the purposes in this Subdivision of| my will 
I hereby authorize and Empower my said Execjitrix to 
make any and all necessary conveyances. This povfer how¬ 
ever is entrusted and given to my said Executrix solely, 
and it is not to be construed as any delegation of like author¬ 
ity to any one appointed Administrator of my Estate in her 
stead. i 

Third, I give to Eosalie Tison an annuity of three hundred 
dollars to commence after my death and that of my wife, 
Lucile Kutherfurd, and to continue during the life| of said 
Eosalie, and direct my Administrator, and jTrustee 
19 thereafter to pay the same to her in monthly instal¬ 
ments of twenty-five dollars each on the firstj of each 
and every month. i 

Fourth, Having conveyed by Deed dated May 2^th 1885 
to my son, William L. for life with remzMer over as| therein 
provided, a certain farm in Vernon County, Missouri on 
which he resides, I hereby further give him the i sum of 
forty Dollars per month during his life and direct the same 
to be paid to him on the first of Each and every month dur¬ 
ing his life; And | 

Fifth, After the death of my said son, I give to his wife, 
Malissa Ann, during her life the sum of twenty five | Dollars 
per month, to be paid to her, in like manner on thd first of 
Each and Every month. And I make the said bequests in 
the fourth and fifth subdivision of my will a charge upon 
said property in Vernon County, but upon no part orj portion 
of my Estate, 

Sixth, Having heretobefore conveyed to my son, Thomas 
S. Eutherfurd a farm in Crawford County, Missouri on 
which he now resides, of the Estimated Value of Eight 
thousand Dollars, he is hereby charged with the payment of 
interest at the rate of Six Per Cent per annum on said sum 
of Eight thousand Dollars, which interest is to be computed 
from the time of my death, and is to continue till the jiivision 
and partition of my Eeal Estate as hereinafter provided 
and which interest shall be deducted from the shar^ of my 
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said Son, Thomas in the income of my Estate. And I 
further will and direct that upon the division and parti¬ 
tion of my Estate as hereinafter provided the said farm is 
to he valued at Eight thousand Dollars, and the same shall 
be considered and treated as an advancement to my said 
son Thomas, and shall by him be brought into hotchpot with 
my real Estate, and shall be deducted from his share in my 
said real Estate. 

Seventh, Subject to the foregoing bequests I devise and 
bequeath to my beloved wife, Lucile Rutherfurd all 
20 the property, real, personal and mixed of and to 
which I may die siezed. Entitled or possessed, or to 
or in which I may have any right. Estate or interest To 
Have, Hold, use and Enjoy, during her life, and after her 
death, in default of conveyance or disposal thereof by her 
as herein authorized, then to the use, benefit and behoof of 
our children and their issue as hereinafter specifically men¬ 
tioned and provided and the said Lucile Rutherfurd is not 
only given the full use and enjoyment of all of my said 
property, but she is further vested with full power, right 
and authority by conveyance or will to sell, convey, en¬ 
cumber in any way devise or dispose of said property in 
any way, or in such manner as she may deem fit and proper. 
But in the Event said Lucile should die before me, and 
subject to, and in default of any such conveyance or disposal 
by her of my said property, then it is my will, and I be¬ 
queath all my personal property and effects then remaining 
to all of my children absolutely in Equal shares. And to the 
following of my children, viz: Isabelle, Wife of Dr. B. A. 
Clements, Thomas S. Rutherfurd, Adele, wife of Jas. S. 
Farrar, Maud wife of W. T. Hartz, Lucile, wife of T. A. 
Bingham and John Rutherfurd I will and devise all my real 
estate then remaining in equal proportions during their re¬ 
spective lives with remainder over to their issue respec¬ 
tively, with the right and power however in Each of my said 
children in the Event that at or previous to their death 
they should have no child or children then living then such 
child of mine may by will devise and dispose of his or her 
share in my Real Estate so bequeathed to him or her in 
such manner and to such person or persons or for such 
uses and purposes as he or she may Elect and chose. 
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Eighth, In default of disposition by my said wife, and 
subject thereto, I will and direct that my real Estate 

21 be kept together intact and that no division oir parti¬ 
tion thereof be made until a majority of my children 

to whom the same is bequeathed shall so elect and deter¬ 
mine, but that the rents, issues and profits thereof ^hall be 
collected and received by my Executrix or Administrator, 
and after the administration of my Estate is closed by my 
Trustee hereinafter named, or some one appointed in his 
stead, and after the payment of all taxes, insurance, repairs 
and other necessary Expenses, that he shall semi-annually 
pay over to Each of my said children, viz, Isabellej, Thos. 
S., Adele, Maud, Lucile & John an equal proportion of the 
said nett income, that is share and share alike. Except as 
to said Thomas S. ’ share there shall be deducted the inter¬ 
est on $8000., as hereinbefore provided. | 

Ninth, And provided further, and so I will and direct that 
the portions of my Estate real & personal Estate, ^nd the 
income arising therefrom so devised and bequeathed to my 
daughters shall be for their separate use and bene^t, free 
from the control or interference of their respective husbands 
and subject to their sole management, use and direction. 

Tenth, I hereby nominate, constitute and appoint iny be¬ 
loved wife, Lucile, the Executrix of this my will and ifequest 
that she be not required to give Bond to qualify as such and 
after the administration of my Estate is closed and finally 
settled I constitute and appoint my son in law, Theodore 
A. Bingham to be trustee hereunder, with the )rights. 
Authority & power herein mentioned of all of my property 
to manage & control the same, and with full powerj right 
and authority in the Execution of said Trust to select & 
Employ such Agent or Agents as he may see fit. I 
In Testimony whereof I have hereunto set my hand & 
seal at St. Louis this Twenty Eighth day of May, 188^. 

(Seal) THOMAS R. RUTHERFURD 

22 We attest the foregoing will of Thomas S. Ruther- 
furd by subscribing our names hereto as Witnesses, 

in the presence of the Testator, at his request, and in the 
presence of Each other. j 

THOMAS M. BARRON | 

F. E. G. CARR i 
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State of Missouei, 

City of St, Louis, ss: 

Be it Remembered, That on this 31st day of January, 
A. D. 1887, before me, the undersigned. Clerk of the Pro¬ 
bate Court of the City of St. Louis, personally came Thomas 
M. Barron and Frank E. G. Carr who being each by me duly 
sworn, on their oaths, say: ‘‘We saw Thomas S. Ruther- 
furd, the Testator, subscribe his name to the annexed in¬ 
strument, in writing, bearing date the 28th day of May, 1885, 
and heard him declare the same to be his last will and 
Testament, we subscribed our names thereto as witnesses 
in the presence and at the request of the said Testator and 
at the time of the execution of said instrument as afore¬ 
said, and of our subscribing the same as such witnesses, he 
the said Testator was of sound and disposing mind to the 
best of our Knowledge and belief. “Said Testator died on 
or about the 27th day of January, 1887 

THOS. M. BARRON 

F. E. G. CARR 

Sworn to and subscribed before me, this 31st day of Janu¬ 
ary, A. D. 1887. 

W. E. WAGNER, Cleric, 

State of Missouri, 

City of St, Louis, ss: 

I, Wm. E. Wagner, Clerk of the Probate Court of the 
City of St. Louis, having examined the annexed instru¬ 
ment in writing together with the testimony of 
23 Thomas M. Barron and Frank E. G. Carr subscrib¬ 
ing witnesses thereto do consider the same as duly 
proved to be the last will and Testament of Thomas S. 
Rutherfurd, deceased. 

In Witness Whereof, I hereunto set my hand and affix 
the Seal of said Court, at office, this 31st day of January, 
1887. 

Recorded January 31st, 1887. 

(Seal) W. E. WAGNER, Cleric, 
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State of Missouei, 

City of St. Louis, ss: • 

I, Frank E. Morris, Clerk of the Probate Court within 
and for the City of St. Louis aforesaid, do heteby certify 
the foregoing to be a true and complete copy of the last 
Will and Testament of Thomas S. Rutherfur^ deceased, 
and of the probate thereof, as fully as the same remains on 
file and appears of record in my office. i 

IN WITNESS WHEREOF, I hereunto set my hand and 
affix the seal of said Court, at office in St. Louis, this 7th 
day of December 1935 

FRANK E. MORRIS! 

Clerk. 

E BARRY 1 

(Seal) Deputy Clerk. i 

(On back) | 

No. 16134 

St. Louis Probate Court 

In the Matter of Estate of Thomas S. Rutherfurd, 

Deceased. 

! 

24 Certified Copy of Will | 

Filed Dec 31 1936 | 

CHARLES E. STEWART, Clerk \ 

I 


Plaintiff Assignment of Errors \ 

Filed December 31 1936 ! 

• • ♦ • ♦ • • *i* 

The Court erred 

1. By its order of November 25, 1936, dismissing plain¬ 
tiff’s bUl. 

2. In its aforesaid order in sustaining defendants ’ motion 

to dismiss. | 

3. In not overruling the defendants ’ motion to dismiss. 

4. In holding that the plaintiff’s bill of complaint did not 
set forth sufficient facts to entitle the plaintiff to the relief 
sought. 


i 

i 

I 


I 
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5. In holding that under the circumstances as alleged in 
the bill of complaint and the matters of fact set forth 
therein, that the plaintiff did not have the right to relief 
sought. 

6. In holding that Koyal Bernard Farrar, as the issue of 
the life tenant Adele E. Farrar, took only a contingent in¬ 
terest in the estate of Thomas F. Rutherfurd. 

7. In holding that Royal Bernard Farrar never had a 
vested interest in the estate of Thomas S. Rutherfurd. 

8. In holding that Adele R. Farrar had a power of dis¬ 
posal which she had the right to exercise. 

9. In other respects apparent of record. 

WM B WRIGHT 
Attorney for Plaintiff 


25 Designation of Record 

Filed December 31 1936 

********* 

Now comes Theresa Wright Farrar, the appellant in the 
above entitled cause and designates the parts of the record 
which she desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. Bill of complaint filed November 18, 1935, including 
plaintiff’s exhibit attached to said bill. 

2. Motion of the defendant Union Trust Company to 
dismiss bill of complaint filed January 30, 1936. 

3. Motion of the defendant Rutherfurd Bingham to dis¬ 
miss bill of complaint filed January 30,1936. 

4. Order substituting party plaintiff filed November 25, 
1936. 

5. Order of November 25, 1936, granting defendants’ 
motions to dismiss bill and notation of appeal. 

6. Plaintiff’s assignment of errors. 

7. Memorandum of appeal bond filed. 

8. Order making will of Thomas S. Rutherfurd a part 
of record. 

9. Will of Thomas S. Rutherfurd. 

10. This designation. 

WM B WRIGHT 
Attorney for appellant. 
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Service of above accepted ! 

December 31,1936. | 

DOUGLAS L HATCH I 

Attorney for Rutherfurd Bingham, \ 

HAMILTON & HAMILTON I 

By H GOWER | 

Attorney for Union Trust Company, \ 

\ 

j 

26 District Court of the United States for the i 

District of Columbia. 

I 

United States of America, | 

District of Columbia, ss: \ 

I, Charles E. Stewart, Clerk of the District Court bf the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 25, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is I made 
part of this transcript, in cause No 60070, in Equity, 
wherein James Christy Farrar is Plaintiff and Rutherfurd 
Bingham, Administrator of the estate of Theodore Bing¬ 
ham, deceased, et al are Defendants, as the same re|nains 
upon the files and of record in said Court. | 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 25th day of January, 1937. 

C. E. STEWART, I 

(Seal) Clerk, 

Indorsed on Cover: No. 6917. Theresa Wright Farrar, 
Individually and as Executrix of the estate of James Cjiristy 
Farrar, appellant, vs. Rutherfurd Bingham, Adminis¬ 
trator of the estate of Theodore Bingham, deceased, and 
Union Trust Company, a corporation, executor of the jestate 
of Adele R. Farror, deceased. United States Court of Ap¬ 
peals for the District of Columbia Filed Feb 23 1937 
Moncure Burke, Clerk 
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Theresa Wright Farrar, individually 
and as executrix of the estate of James 
Christy Farrar, 

Appellant, 

vs. 

Rutherfurd Bixgham, administrator of 
the estate of Theodore Bingham, de¬ 
ceased, and UxiON Trust Compact, a 
corporation, executor of the estate of 
Adele R. Farrar, deceased. 

Appellees. 


I 


BRIEF FOR THE APPELLANT. I 


Statement of the Case. j 

I 

I 

I 

This is an appeal from a decree of the District Court 
of the United States for the District of Columbia, I grant¬ 
ing motions of the defendants to dismiss plaintiff’s biU 
of complaint. 

The bill of complaint is grounded on the vill of 
Thomas S. Rutherfurd, who died during the year 1887, 
a resident of the State of Missouri. This will contained 
the following provision: i 

following of my children— 
viz: Isabelle, wdfe of Dr. B. A. Clements, Thomas 
S. Rutherfurd, Adele, wife of James S. Farrar, 
Maud, wife of W. T. Hartz, Lucil.e, wife of T. A. 
Bingham and John Rutherfurd, I will and devise 
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all of my real estate then remaining in equal por¬ 
tions during their respective lives with remainder 
over to their issue respectively, with the right and 
power however in each of my said children in tine 
event that at or previous to their death they should 
have no child or children then living, then such 
child of mine may hy will devise and dispose of 
his or her share in my real estate so bequeathed 
to him or her in such manner and to such person 
or persons or for such uses and purposes as he or 
she may elect and choose’’ (R. 18). 

The' bill of complaint, among other things, alleges the 
following facts (R., pp. 2, 3, 4, 5, 6, 7, 8, 9). The real 

estate was eventually sold by virtue of a partition suit 

and under the order of court the proceeds were turned 
over to Theodore A. Bingham, who was directed, as 
trustee under the will of Thomas S. Rutherfurd, to in¬ 
vest said sums safely and to pay the net income there¬ 
of to the life tenants and upon the termination of each 

life estate to report the fact to the court and receive its 
orders and directions as to the disposition and pay¬ 
ment of the principal to the remaindermen. At the 
time of the death of the testator, Adele (one of the 
children mentioned in the above quoted provision of the 
will) had a son. Royal Bernard Farrar, who, however, 
predeceased Adele. However, the son left surviving him 
an heir, James Christy Farrar, the plaintiff who filed 
this bill in equity. Adele died during the year 1935 
in the District of Columbia, leaving a will in which she 
has attempted to use the alleged power of disposal in the 
will of Thomas S. Rutherfurd. 

James Christy Farrar, who has died since the filing of 
this suit, contended that in. view of the fact that Adele 
had a son living at the time of the death of the testa¬ 
tor she took only a life estate and could not exercise 
her power of disposal. It will be noted that the provi¬ 
sion of the will is that the children could exercise the 
power of disposal only in the event that ‘^at or previous 
to their death they should have no child then living.” 



V 
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Plaintiff’s right to recover is based on the foUowing 

theories: j 

1 

1. Adele R. Farrar had a child living previous I to her 
death, which would void the power of disposal as 'to her. 

2. The estate vested in Royal Bernard Farrar, son of 
Adele, on the death of -the testator, subject to the life 
estate of Adele, and Royal Bernard Farrar’s interest in 
the estate passed to his heirs. 

I 

3. The will of Thomas S. Rutherfurd devises tc^ Adele 
an estate for life with remainder over to her issue^ which 
under the laws of the State of Missouri would‘mal^e void 

any power of disposal. i 

i 

4. The alleged power of disposal is vague and I uncer¬ 
tain and therefore meaningless and void. | 

The defendants in their motions to dismiss, in addition 
to challenging plaintiff’s right to recover on the merits, 
have set forth additional grounds such as the right to 
sue in equity, laches, the right to discovery, etc. | These 
latter grounds were not argued in the lower court and 
it is not believed they will be stressed in thisj court, 
but I am first covering all of these minor points |in this 
brief. I 


Plaintiff’s Cause of Action in Equity. | 

i 

I 

In brief, plaintiff bases his claim on his interest in 
a trust fund provided for by the will of Thomas S. 
Rutherfurd, deceased, orders of court, and a Icertain 
agreement (R. 10), entered into between the plaintiff 
on the one part and Rutherfurd Bingham, trustee, and 
Adele Farrar, a life tenant, on the other part. In his 
bill (R., pp. 2-9) plaintiff alleges that as an heir of the 
remainderman, he has an interest in this trust fupd and 
that on the death of the life tenant he became entitled 
to possession of his share of same; that the trustee dur¬ 
ing the lifetime of the life tenant wrongfully jiaid to 


I 


I 



4 


the life tenant portions of this trust fund, the exact 
amounts of which plaintiff is without knowledge; that 
the trustee secured an order of distribution in a pro¬ 
ceeding before the Circuit Court of the City of St. Louis, 
Mo., to which proceeding plaintiff was not made a party, 
by wrongfully informing and leading the court to believe 
that the life tenant was a surviving daughter of said 
Thomas S. Rutherfurd, deceased, with no child or chil¬ 
dren living at or previous to her death; that both the 
trustee' and the life tenant have died within the last 
few months in the District of Columbia and their es¬ 
tates are being administered by the Supreme Court of the 
District of Columbia; that plaintiff has not received his 
share of the trust funds and the personal representatives 
of both Rutherfurd Bingham and Adele Farrar deny his 
claim. 

Plaintiff ^s claim requires a construction by the court 
of the will of Thomas S. Rutherfurd, deceased; his bill 
asks for an account and discovery of the amount of 
money turned over by the trustee to the life tenant in 
order to determine to what extent the estate of Adele 
Farrar is liable to plaintiff, and prays that the court 
enter an appropriate order requiring the payment by de¬ 
fendants, or either of them to plaintiff of that part of 
the trust fund to which it is found he is entitled. 

The purpose of this suit, as will be seen, is primarily 
to recover plaintiff’s interest in a trust fund. The regu¬ 
lation and enforcement of trusts is one of the original 
and inherent powers of a court of equity and the juris¬ 
diction of equity in all crises of trusts is unquestioned, 
especially where matters of account are involved: 

Equity, 21 Corpus Juris, p. 116. 

Trusts, 65 Corpus Juris, p. 890, sec. 787. 

Equity has long assumed concurrent jurisdiction in 
matters of accounts, especially where discovery is re¬ 
quired. 
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Stockman v. Fagan, 58 App. D. C. 240. i 
Newbold v. Brennan Const. Co., 48 App. 1). €. 91. 
Overholt v. Matthews, 48 App. D. 0. 482i 
Vermillion v. P. B. d W. R. R. Co., 42 App. D. 

C. 579. 

Equity also has always had jurisdiction o:^ fraud, 
misrepresentations and concealment and this coui^t would 
therefore have jurisdiction in view of the allegations of 
plaintiff that the defendant made certain misrepresen¬ 
tations to the Circuit Court of the City of Sh Louis, 
Missouri. | 

I 

Stockman v. Fagan, 58 App. D. C. 240. | 

Jones V. Botles, 9 Wall. 364, 19 L. Ed. 734. 

Even though the misrepresentations were not inten¬ 
tional but were due to accident or mistake, this court 
would still have jurisdiction as equity has always taken 
jurisdiction to protect parties against accident pr mis¬ 
take. I 

Equity, 21 C. J., pp. 84 and 86. | 

Mr. Justice Stafford's Handbook of Equityj p. 352. 

The prosecution of this suit requires discovery to de¬ 
termine whose hands holds the trust fund and the 
amounts of same as well as an accounting. The suit 
deals with matters peculiarly cognizable by a Court of 
equity and the joinder of the several matters in con¬ 
troversy in one suit will simplify and consolidate the 
issues and save the plaintiff the hardship of a multi¬ 
plicity of suits. I 

i 

In order that the remedy at law shall be plain, ade¬ 
quate and complete, it must be as practical and ef¬ 
ficient to the ends of justice and its prompt Adminis¬ 
tration as the remedy in equity. I 

George v. Ford, 36 App. D. C. 315. | 

Hurd V. Cramer, 40 App. D. C. 349. | 


I 


6 


Laches. 

The bill clearly shows that plaintiff is entitled to re¬ 
cover as an heir of the remainderman, and that the 
remainderman did not have the right to possession until 
the death of the life tenant which occurred on Febru¬ 
ary 11, 1935. Suit was instituted within a very reason¬ 
able time thereafter. The bill also shows that the trus¬ 
tee, Rutherfurd Bingham, died during September, 1934, 
and that when the life tenant died the estate of the 
trustee was being administered in our probate court. 

It is true that a certain petition was filed for a dis¬ 
tribution in Missouri on January 10, 1933, and an or¬ 
der of distribution was entered on a later date, but the 
bill of complaint clearly sets forth that the plaintiff 
was not made a party to this proceeding and knew noth¬ 
ing of it; in fact he was not even within the state at 
the time. The bill also shows that the plaintiff did not 
know the wrongful payments being made by the trustee 
to the life tenant. 

Where it does not appear that the defendants have 
suffered by the lapse of time, a suit will not be dis¬ 
missed on account of laches. 

Slater v. Buggies, 49 App. D. C. 277. 

Metzger v, Milligan, 48 App. D. C. 156. 

Discovery. 

It is essential to plaintiff’s case to know the full 
amount of money received by the trustee from the es¬ 
tate of Thomas S. Rutherfurd, deceased. It is also es¬ 
sential for him to know the amounts of money paid by 
the trustee from time to time to the life tenant Adele 
Farrar, in order that he may follow the trust fund into 
the estate of Adele Farrar, deceased. Plaintiff has al¬ 
leged in his bill that the exact amounts are unknown to 
him but that the amounts should be ascertainable from 
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I 


i 


the books and papers of Theodore Bingham. As plain¬ 
tiff is without knowledge of these matters, but they 
should be ascertainable by the defendants, the Iplaintiff 

is entitled to discovery. ! 

i 

I 

Counsel for plaintiff is not unaware of Equity Kule 54 
and it is his intention to file such interrogatories as he 
feels are necessary at the proper time, and the rules 
gives him up until twenty-one days after the joinder of 
issue in which to do so. However, a bill of complaint 
should not be dismissed for the reason that discovery 
has been asked and the pleader feels it is good |)leading 
to ask for discovery in the bill in order to inform the 
court of one of the grounds of his coming intoj equity. 
The most that the cases cited by the defendants hold 
are that the defendants are not required to make dis¬ 
covery in their answer. This has not even befen sug¬ 
gested by plaintiff. 

i 

j 

Multifarious, I 

i 

I 

Of course, if the plaintiff’s claims w^ere wholly dis¬ 
connected as alleged by the defendants in theii^ points 
and authorities, the bill might be considered! multi¬ 
farious. But this is not thought to be the case.! There 
is but one party plaintiff. His claim against both de¬ 
fendants arose from the same source and through the 
same proceedings. The bill alleges that trust! funds 
were received by one defendant from the other defend¬ 
ant and that both defendants worked in concert; to de¬ 
feat the plaintiff’s claim. Under the facts stated, it is 
thought that plaintiff’s claims are anything but |discon- 
nected and that the bill is not multifarious. ! 

j 

i 

Merits of Plaintiff’s Cause of Action. | 

i 

i 

Coming now to the merits of plaintiff’s claikn, the 
position of the defendants is that (a) plaintiff’^ claim 


j 

} 

1 

I 

I 

i 

i 

I 
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fails because they allege Royal Bernard Farrar, as the 
issue of' the life-tenant Adele R. Farrar took only a 
contingent interest and (b) that the life tenant had a 
power of disposal which they claim she had the right to 
exercise. 

Royal Bernard Farrar Did Have a Vested Interest. 

Plaintitf’s claim is based on the fact that he is an heir 
of Royal Bernard Farrar, a remainderman and the child 
of Adele Farrar, the life-tenant. The defendants as¬ 
sert that plaintiff’s claim fails because they allege said 
Royal Bernard Farrar never had a vested interest in 
the estate of Thomas S. Rutherfurd, deceased. 

In his will, Thomas S. Rutherfurd devised his real 
estate to his children, naming them, during their re¬ 
spective lives, with remainder over to their issue. This 
created an estate tail. 

Ganmon v. Tank, 200 Mo. 75. 

I'ftlow V, Herron, 306 Mo. 42. 

Jarmon v. Wills, 7th ed., pp. 1894-5 and 1318. 

Section 3108, Rev. St. Mo. 1929, which has been the 
same since 1865, converts an estate tail into a life estate 
in the first taker and provides that the remainder shall 
pass in fee simple absolute to the person to ■whom the 
estate tail would on the death of the first grantee, de'visee 
or donee in tail first pass. 

William v. Reid (Mo.), 37 S. W. (2d) 538. 

Shaw V, Dearvhorn (Mo.), 23 S. W. (2d) 20. 

Brundey v, Windes, 314 Mo. 206, 282 S. W. 696. 

Inlow V. Herren, 306 Mo. 42. 

Owen V, Trail, 302 Mo. 42. 

Schee v. Boone, 295 Mo. 212. 

Elsea V, Smith, 273 Mo. 396. 

The law is well settled in Missouri, upon both princi¬ 
ple and authority, that the law favors the vesting of es¬ 
tates, in the absence of an expressed intention to the 


contrary, at the earliest possible time, and imrjaediately 
upon the testator’s death. I 

In the claim now under consideration there i$ no con¬ 
tingency whatever on which the remainder tlo Koyal 
Bernard Farrar rests. He is one of the class o^ remain¬ 
dermen referred to in the will and the fact that! the will 
attempted to give the life tenant a power of disposal did 
not make his claim contingent. There is a gr^at num¬ 
ber of authorities that support the statement ofl the law 
of Missouri that I have set forth above, but! I have 
selected for use in this brief only the following leading 
cases of Missouri which set forth the law of that state 
clearly and specifically: 

Collins V, Whitman^ 283 Mo. 383, 222 S. |W. 840. 
Sorrell v, Bradshaw (Mo.), 222 S. W. 1024. 
Dickerson v. Dickerson, 211 Mo. 483, 110 S. W. 

700. 

Chew V, Keller, 100 Mo. 362, 13 S. W. 395. 
Tindall v. Tindall, 167 Mo. 218. 

Paimter v. HerscTiberger (Mo.), 100 S. W. (2d) 

532, decided 1/5/37. I 

Houston V. Schuman (Mo.), 92 S. W. (2d) 1089. 

I 

There is no provision in the will of Thomas S.iKuther- 
furd in which he expresses his intention that the I remain¬ 
ders shall not vest as above. The above cases also hold 
that where there is any reasonable doubt as to 'whether 
the estate is a vested or a contingent remainder, the 
courts will resolve that doubt in favor of the former. 

As stated by the Court of Appeals of Missouri in the 
ease of Tindall v, Tindall, supra, the test as to whether 
an estate is vested or contingent is whether thete is an 
immediate right of present enjoyment or a present fixed 
right of future enjoyment. In this case the cofirt said: 

‘‘An estate is vested when there is an inunediate 
right of present enjoyment or a present fixed right 
of future enjoyment * ♦ * The Law favorb vested 
estates and no remainder will be construed to be 
contingent which may consistently with the inten- 
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tion be deemed vested. A grant to A for life, 
remainder to B and the heirs of his body is a 
vested remainder, and yet it is uncertain whether 
B may not die without heirs of his body before 
the death of A and so the remainder never take 
effect in possession. Every remainderman may 
die and without issue before the death of the ten¬ 
ant for life. It is the present capacity of taking 
effect m possession if the possession were to be¬ 
come vacant, and not the certainty that the pos¬ 
session will become vacant before the estate 
limited m remai/nder determines^ that distinguishes 
a vested from a contingent remainder (citing 4 
Kent Com. [14th ed.], p. 203).” 

It is plainly seen from the will of Thomas Kutherfurd 
that at the death of the testator. Royal Bernard Farrar 
had an immediate right of present enjo^unent if the pos¬ 
session were to become vacant and under this test, his 
estate was a vested remainder. 

In the case of Sorrell v. Bradshaiv, supra, the grantor 
conveyed land to his wife for life, remainder to his 
daughter and the daughter died childless and intestate 
prior to the death of the life tenant. The court held 
that the daughter’s estate was vested and her estate de¬ 
scended to her parent and her surviving brothers and 
sisters. 

In William v, Reid, supra, the coui't held that a deed to 
a grantee and her bodily heirs gave grantee a life estate, 
with remainder in fee to heirs of her body at her death. 
The remainder of the children dying unmarried and with¬ 
out issue prior to the death of the life tenant passed by 
descent to their mother and kindred of the half blood. 
This w^as held to be the lavr in this case even though the 
remainder vras contingent on the children surviving the 
life tenant. 

In the case of Painter v. Herschberger, supra, testator 
devised his real estate to his three grandchildren Arthur 
Pruitt, Julia Painter and James Wilson, but provided by 





the will that if any of said grandchildren died leaving no 
child or descendant of a child, then such share of a de¬ 
ceased grandchild shall be divided among the $xirvivors 
or their heirs, with the exception that in the eveht of the 
death of James Wilson leaving no issue, then l^s share 
should go to Louis K. Painter, testator’s great grand¬ 
child. James Wilson having died without issu0 it was 
contended, on the one hand, that his one-third interest 
whether he died (if without issue) prior or subsequent 
to the death of the testator passed by the above clause to 
the great grandchild, Louis K. Painter, while, on 4he other 
hand, it was contended that James Wilson, having died 
without issue and subsequent to the death of itestator, 
his one-third interest vested in him upon the death of the 
testator and that upon the death of James Wilspn there¬ 
after and without issue his one-third interest in |the real 
estate involved passed by descent to his mother. The 
court held that the real estate became vested in James 
Wilson upon the death of the testator and passed to his 
mother and not to Louis K. Painter, the person men¬ 
tioned in the will. i 

I 

I 

A remainder limited to a class vests in right although 
not in amount in such of the objects as are in esse and 
ansNver to the description at the death of the testator, 
subject to opening and letting in any that may be after-, 
wards iborn before the determination of the particular 
estate, unless the instrument discloses an intent not to 
give a vested interest by the use of words of contingency 
as to the persons who shall take, | 

Buckner v, Buckner, 255 Mo. J71, 164 S. W. 513. 
Boemer v, Boerner, 161 Mo. 399, 61 S. W.l 801. 
Tindall v, Tindall, 167 Mo. 218. I 

Gate V. Seibert, 157 Mo. 254. ! 

Waddell v. Waddell, 99 Mo. 338. | 

Thompson, Construction of Wills, Par. 508, ipp. 649, 
650. 

In Buckner v. Buckner, supra, which has been recently 
cited in Blackhurst v. Johnson, 72 Fed. (2d) 644, and in 
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Houston V, Schumann (Mo.), 92 S. W. (2d) 1086, holds 
the general rule is that a devise or bequest to a class, if 
no time for vesting is fixed will take effect at the death of 
the testator. But where the will either by expressed 
words or necessary implications fixes a different time, and 
the w’hole class is not then completed, the devise or re¬ 
mainder will vest in those then existing who wdll hold it 
subject to be opened so as to let in afterborn persons who 
shall belong to the class at the time fixed by the will for 
its final completion. 

Thompson, Construction of Wills, par. 508, p. 649: 

^‘Eemainder to Class. It is the general rule that, 
where the remainder is to all persons of a speci¬ 
fied class, it wdll vest in those of the class who are 
in existence at the time of the death of the testator, 
subject to open and let in afterborn members of the 
class or those coming within the class of designa¬ 
tion prior to the period of distribution.’’ 

Thompson, Construction of Wills, par. 508, p. 650: 

' ^‘So where there is a limitation to one for life 
with remainder to his children, the remainder vests 
in those of the class in esse at the death of the tes¬ 
tator subject to open and let in all other children 
bom before the vesting of the estate in possession 
on the termination of the life estate.” 

In the case of Waddell v, Waddell, the court held that 
the remainders so granted being vested ones, the interests 
of the children w’ho died before the termination of the 
life estate descend to their respective heirs. 

The case of Gate v. Seibert, supra, likewise holds that 
upon the death of a member of such class of remainder¬ 
man intestate, his (Share descends to his heirs at law’ sub¬ 
ject to diminution from increase of the class. 

The defendants claim that the wdll of Thomas Euther- 
furd contained a pow’er of disposal in the life tenant and 
for this reason the estate did not vest in Eoyal Bernard 
Farrar, how’ever, the fact that the wdll contains a power 
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of disposal does not make the remainder contingt^nt and 
the law on this question is as follows: | 

^^The mere fact that the first taker has a power 
of disposition does not render a remainder con¬ 
tingent. The estate is not contingent by reason of 
a power of disposition in the trustee or executor, 
or because the first taker has a power.of appoint¬ 
ment by will. The remainder is not made con¬ 
tingent because it is uncertain whether the power 
will be exercised or because of the xmcertainty as 
to what property will remain undisposed of: Until 
the happening of the divesting contingency the 
remainderman has all the incidents of an inde¬ 
feasible interest, and when the contingent event is 
no longer possible, the estate becomes absolute.” 

WiUs, 69 C. J., p. 625. I 

Dunbar v, Sims, 283 Mo. 356, 222 S. W. 838.; 


As to the Supposed Power of Disposal. 


The life tenant Adele Farrar had no power of dis¬ 
posal which she could exercise for the following reasons: 

1. The power of disposal would be repugnant | to the 
estate first created and therefore void. 

i 

I 

2. The supposed power of disposal is void on account 

of the uncertainty of its terms. | 


3. An estate created by an instrument in clear, ex¬ 
plicit and unambiguous language cannot be revoked or 
cut down except in terms as clear, decisive and explicit 
as the terms by which the first estate was created^ 


4. Even though the will contained a power of disposal 
Adele Farrar could not exercise same as she had h child 
living previous to her death and the supposed power of 
disposal is to the effect that the life tenants might dis¬ 
pose of their property in the event that at or previous 
to their deaths they had no child or children then living. 


I 

I 

I 

i 

I 


I 
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1. Any power of disposal contained in the will of 
Thomas Kutherfurd would be repugnant to the estate 
first created and therefore void. The w’ill of Thomas 
Eutherfurd devised his real estate to his children with 
remainder over to their issue creating a fee tail estate. 
Any power of disposal contained in the instrument after 
the creation of such an estate would be repugnant and 
void. The law in Missouri on this question is well settled 
and is as follows: 

“Any condition or limitation after the creation 
of a fee simple or a fee tail estate is void as being 
repugnant to the estate first created.’’ 

Elsea V. Smith, 273 Mo. 396. 

Tisdale v. Prather, 210 Mo. 402. 

Romjue v. Randolph, 166 Mo. App. 87. 

4 Kent Com. 270. 

60 Corpus Juris, page 495, Sec. 1572. 

In the case of Elsea v. Smith, supra, the grantor deeded 
in March, 1883, property unto his daughter Lou E. and 
to the heirs of her body begotten. He provided that if 
said Lou E. died without heirs of her body, said lands 
shall revert to grantor if living, otherwise descend to his 
heirs. It provided further that if Lou E. shall die with 
surviving heirs of her body and said heirs shall die with¬ 
out issue the lands shall revert to grantor if living, other¬ 
wise to descend to his heirs. Lou E. died in September, 
1885, two weeks after giving birth to Earle N. Elsea, who 
grew to manhood and used the land and died at the age 
of tw'enty-seven without issue, leaving a will devising 
same to his father George E. for life and thereafter to 
the American Bible Society. The court held by virtue of 
Section 3108, Eevised Statutes of Missouri, 1929, which 
has been in effect since 1855, that by the estate tail which 
was created by the deed of Lou E. took a life estate and 
that Earle N. Elsea upon the death of his mother was 
vested with an estate in fee, and that the attempted re¬ 
version over to the grantor in the event of failure of 
issue was of no effect. Discussing this statute the court 
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stated further that the above section was supplemented 
by Section 2874, revised Statutes of Missouri, 1909, and 
said: 

I 

! 

“We hold that under the statute cite^ where 
land has been conveyed to first taker for toe with 
limitation over, that the remainderman jtake as 
purchasers and not by limitation, and that the fee 
created by law in the second taker cannc^t be cut 
down by a defeasance or executory intei^est, but, 
upon the death of the first taker becomes absolute. 
Any limitation by construction upon the esiate thus 
created would destroy the purpose of the! statute. 
Any other limitation, whether it be in the nature 
of an executory interest or other defeasance, being 
inconsistent with the complete sovereignty of the 
owner of the fee over the land and his consequent 
unlimited right of alienation, cannot be attached to 
the estate and if attempted to be created, ib void.” 

j 

2. The supposed power of disposal is vague, Uncertain 
and ambiguous in its terms, and even conceding! for the 
purpose of this argument that it is not void mider the 
law of Missouri on account of being repugnant td the es¬ 
tate first created, it would be void on account of! the un¬ 
certainty of its terms. It is awkwardly expressed and 
difficult to interpret. In its nature a power can i only be 
created by clear and definite terms; if it is va^e, un- 
certaiu and ambiguous in its terms it is merely an at¬ 
tempt to create a power and therefore results in hothing. 

3. Estates, created by an instrument in clear,! explicit 
and unambiguous language cannot be revoked or cjit down 
except in terms as clear, decisive and explicit as terms 
by which the first estate was created. 

Powers, 49 C. J., p. 1260. 

Brownmg v. Blue Grass H, Co, (Va.), 149 S. E. 

497. I 

Shewmake v, Robmson, 148 Ga. 287, 96 S. |e. 564. 
Chew V. Keller J 100 Mo. 362. I 

I 

In the case of Browning v. Bine Grass H. Co.j supra, 
the court said: i 
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is a settled rule in the construction of in¬ 
struments that, if an estate be conveyed, and in¬ 
terest given, a benefit bestowed in- one part by 
clear, unambiguous, explicit words, upon which no 
doubt can be raised, to destroy or annul that es¬ 
tate, interest, or benefit, it is not sufficient to raise 
a'mist and create a doubt, from other terms in an¬ 
other part of the instrument. Possibilities and 
even probabilities will not avail. The terms to re¬ 
scind or cut down the estate or interest before 
given miist he as clear aifid decisive as the terms 
by which it was created. If the benefit is to be 
taken away, it must be by express words or by 
necessary implication.’’ 

4. Attention is called to the fact that even if the al¬ 
leged power of disposal in the life tenant was not repug¬ 
nant and void, it would not defeat the claim of plaintiff 
in this case as the w'ording of the alleged power of dis¬ 
posal i-s to the effect that the life tenants might, by 
will, dispose of their property in the event that at or 
previous to their death they should have no child or chil¬ 
dren then living and the facts set out in the Bill of Com¬ 
plaint are that previous to her death the life tenant had 
had a child living. This child predeceased the life ten¬ 
ant. In order to defeat the estate of the remainderman 
under this alleged power of disposal it is necessary to 
delete the words “or previous to.” 

It is of course understood that the intentions of the 
testator shall govern in construing the will, but the law is 
also well settled that a wiU must be construed as writ¬ 
ten, all words therein being given effect so far as pos¬ 
sible, the testator’s intention being considered ordy in so 
far as it elucidates the words used. 

Wooley V. Hays, 226 S. W. 842, 285 Mo. 566; 16 

A. L. B. I. 

McMullen v. Sims (Texas), 37 S. W. (2d) 141. 

There is nothing whatever in the will of Thomas Ruth- 
erfurd which would elucidate this ambiguous power of 


t 

! 
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disposal, or nothing in the will to show what tljie testa¬ 
tor’s intentions were as to a power of disposal.! 

Testator’s clearly expressed intention as to disposal of 
property is not to be defeated by a latter ambiguous 

clause. I 

! 

Wiggins v. Perry (Mo.), 271 S. W. 815. * 

Eager v, McCoy, 143 Tenn. 693, 228 S. W. |709. 

It is urged that the court has no right or authority 
to delete the words “or previous to” from the! will of 
Thomas Eutiherfurd. ' 

I 

i 

“It is a rule to be observed in the construction 
of wills that all words and clauses must be consid¬ 
ered as intended to have some meaning apd must 
be given effect where possible in arriving at the 
intention of the testator. No clause of a will can 
be rejected except from absolute necessity. 

Brittam y. Farrington, 318 lU. 474, 149 N. E. 486. 
In re Bingamins Estate, 281 Pa. 497, 127 73. 

Bowden v. Lynch, 173 N. C. 203, 91 S. E. 957. 
Prather v. Watson's Ex'r, 187 Ky. 709, 220 S. W. 
532. 

In re Bueschner, 226 N. Y. 440, 123 N. E. 741. 

Rady v. Staiars (Va.), 168 S. E. 452. 

Wither son v. Wither son (Va.), 144 S. E. 4^7. 

Wills, 69 C. J., p. 84. 

I 

In the case of In re Bueschner, 226 N. Y. 440, Mr. 
Justice Cardoza said: | 

“Words are never to be rejected as meapingless 
or repugnant if by any reasonable construction 
they may be made consistent and significaht. Ex¬ 
cision is a desperate remedy.” | 

In Witherson v, Witherson, the court said: | 

“Two things are to be remembered: Every word 
and provision in a will must be given som^ mean¬ 
ing when it is possible to do so, and courts should 
not undertake^ to give nice construction to testa¬ 
mentary provisions, plain as written, and which 
in fact call for no construction at all.” 
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In the case of Radij v. Staiars^ it was said: 

^‘The primary significance of words should ordi¬ 
narily attach and does attach, unless it is manifest 
from the will itself that other definitions are in¬ 
tended. Weight and meaning must be given to 
every w'ord used if they make any sense at all. 
None are to be deleted and none added, for men 
make their own wills, nor should we search out 
obscure or recondite possibilities in simple words.” 

It would be mere conjecture on the part of the court 
to determine that the testator intended to give his chil¬ 
dren power of disposal of the estate in the event that 
the remainderman predeceased the life tenant. 

“The courts cannot found a construction of a 
will on conjecture, but must take the language as 
they find it.” 

Wilmington Trust Co. vs. Houiehan, 15 Del. Ch. 84, 

131 A. 529. 

WiUs, 69 C. J., p. 62. 

In the case of Wilmington Trust Company v. Houiehan, 
the court said: 

“If this is what he meant, it is unfortunate that 
he used the language he did. Courts, however, can¬ 
not found a construction upon conjecture. They 
must take the language as they find it.” 

There is a well-known presumption of law which favors 
such a' construction of a will as will avoid the disinher¬ 
itance of the remainderman wlio may happen to die be¬ 
fore the termination of the precedent estate: 

Where an ambiguity exists in a will, unless 
there is a manifest intention to the contrary a 
presumption that the testator did not intend to dis¬ 
inherit his heirs at law or next of kin, but in¬ 
tended that his property should go in accordance 
with the laws of descent and distribution, will be 
applied as an aid in construing the will, and a 
testator ^s heirs at law or next of kin will not be 
disinherited by mere conjecture. The law favors 
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such a construction of a will as will avoid the dis¬ 
inheritance of remainderman who may happen to 
die before the termination of the precedent es¬ 
tate.’^ I 

Connelly v, O^Brien, et al.j 166 N. Y. 406, 6^ N. E. 

20. I 

In re DeaJcen^s Estate, 257 N. Y. S. 839. | 

Wiggins v. Perry (Mo.), 271 S. W. 815. 

Eager v. McCoy, 228 S. W. 709, 143 Tenn. 603. 
Wills, 69 C. J. 97. I 

WM. B. WEIGflT, 
Attorney for AppeUant. 
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llntfeb ^tatra Court of Apjirala 
for ttjr Siatrirt of Columbia I 


No. 6917 


Theresa Wright Farrar, Individually 
and as executrix of the estate of 

James Christy Farrar, I 

Appelldnt, 

vs. 

Rutherfurd Bingham, Administrator of the estate 
of Theodore A. Bingham, deceased, and i 

Union Trust Company, A corporation, executor of 
the estate of Adele R, Farrar, deceased, j 

Appellees. 


BRIEF FOR TBDE APPELLEE, RUTHERFURD 
BINGHAM, ADMINISTRATOR 


Status of the Proceedings I 

To the bill of complaint of the original plaintiff 
below, James Christy Farrar (who died during the 
pendency of the proceedings below and whose execu- 
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trix was substituted as party plaintiflF (R. 14-IS) and 
is appellant here), motions to dismiss were filed by 
the defendants below, appellees here (R. 13-14). The 
motions to dismiss were sustained by the Court below 
(R. 15). From the decree dismissing the bill of 
complaint this appeal was taken. At the hearing on 
the motions to dismiss, the will of Thomas S. Ruther- 
furd was stipulated into the record (R. 16) and the 
facts properly alleged in the bill of complaint, to¬ 
gether with the will, constitute all of the facts in the 
case. 


STATEMENT OF THE CASE 

Because of the rather complicated nature of the 
pertinent facts in the case it is felt that a restatement 
thereof will materially assist the Court. 

Thomas S. Rutherfurd, who was predeceased by 
his wife Lucile, died on January 27,1887, a resident of 
the State of Missouri, leaving a last will and testa¬ 
ment dated May 28, 1885 (R. 2). By his last will 
and testament Thomas S. Rutherfurd appointed 
Theodore A. Bingham as trustee thereunder. The 
appellee, Rutherfurd Bingham, was sued as the ad¬ 
ministrator of the estate of Theodore A. Bingham, 
deceased (R. 2). 

The provision of the will of Thomas S. Rutherfurd 
giving rise to the litigation here involved is that part 
of Item Seventh of the will reading as follows (R. 
18): 

, “And to the following of my children, viz: 
Isabelle, Wife of Dr. B. A. Clements, Thomas 
S. Rutherfurd, Adele, wife of Jas. S. Farrar, 

' Maud, wife of W. T. Hartz, Lucile, wife of T. 
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A. Bingham and John Rutherfurd I will and de¬ 
vise all my real estate then remaining in equal 
proportions during their respective lives With 
remainder over to their issue respectively, with 
the right and power however in each of my said 
children in the event that at or previous to their 
death they should have no child or children then 
living then such child of mine may by will de¬ 
vise and dispose of his or her share in my feal 
estate so bequeathed to him or her in such manner 
and to such person or persons or for such dses 
and purposes as he or she may elect and choose.” 


Adele, wife of James S. Farrar, one of the daugh¬ 
ters of the decedent and named in the above provision 
of his will, died in the District of Columbia and jthe 
appellee, Union Trust Company, was by her will 
named executor of her estate (R. 2). By her ^ast 
will and testament Adele R. Farrar undertook to 
dispose of the estate received by her under the will of 

Thomas S. Rutherfurd (R. 8). | 

1 

At the time of the death of Thomas S. Rutherfurd, 
in 1887, Adele had one son living, whose name ^as 
Royal Bernard Farrar (R. 4). Royal Bernard Far¬ 
rar died on March 30, 1903, intestate, unmarried and 
without issue, leaving him surviving his mother, 
Adele R. Farrar, and a half brother, James Christy 
Farrar, plaintiff below (R. 4), who is here i|ep- 
resented by his executrix as appellant. James 
Christy Farrar was not the son of Adele R. Farrar, 
but was the son of her husband by a former marriage. 

The half brother of Royal Bernard Farrar, Jaijnes 
Christy Farrar, sued Rutherfurd Bingham as the 
administrator of the estate of Theodore A. Bingh^, 
the trustee of the estate of Thomas S. Rutherfurd, ^d 


I 

[ 


3 




sued the executor of the estate of Adele R. Farrar, 
Union Trust Company, claiming that Royal Bernard 
Farrar, Adele’s son, had a vested estate in the remain¬ 
der to him as issue of Adele under the will of Thomas 
S. Rutherfurd and one-third of that interest of Royal 
Bernard Farrar in the estate came to James Christy 
Farrar as half brother by virtue of the laws of de¬ 
scent in Missouri in effect at the time of the death of 
Royal Bernard Farrar in 1903 (R. 4). 

Between 1902 and 1906 in a partition suit brought 
in the Missouri courts, to which James Christy 
Farrar was not a party, the lands conveyed by Item 
Seventh of the will of Thomas S. Rutherfurd were 
sold and the proceeds turned over to Theodore A. 
Bingham^ as trustee (R. 5). Thereafter in 1909 an 
agreement was entered into between the trustee, 
Theodore A. Bingham, Adele R. Farrar and James 
Christy Farrar whereby the trustee agreed to act 
as joint trustee for Adele R. Farrar and James 
Christy Farrar of the one-sixth part of the proceeds 
of the sale of the real estate and to account to them 
for their respective interests therein as such interests 
might be determined to be (R. 6, 12-13). There¬ 
after on April 21, 1933, upon an order entered in a 
proceeding to which James Christy Farrar was not 
a party, the trustee paid over to Adele R. Farrar the 
one-sixth share in the balance of the trust estate (R. 

7 ). 

While certain additional facts in connection with 
the history of the estate of Thomas S. Rutherfurd and 
its administration are alleged in the bill of com¬ 
plaint, the foregoing are the material facts which this 

^ Incorrectly referred to as Rutherford Bingham at pages 3, 4 and 6 of 
appellant’s brief. 
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appellee conceives to be pertinent to the principal 
questions to be determined in this appeal. | 

I 

I 

QUESTION FOR DETERMINATION | 

The principal question for determination in this 
appeal is whether James Christy Farrar through his 
half brother, Royal Bernard Farrar, acquired any 

enforcible interest in the estate of Thomas S. Ruther- 

! 

furd under Item Seventh of his will. i 

ARGUMENT 

ContentioiiB of the AppeDee I 

It is the position of the appellee, Rutherfurd 
Bingham, that James Christy Farrar acquiredj no 
interest in the estate devised by Item Seventh of I the 
will of Thomas S. Rutherfurd for the following, 
among other, reasons: | 

1. By the will the intention of the testator is dear 
that Adele R. Farrar was to receive a life estate with 
remainder over to her issue and, in the event that at 
her death she should have no children surviving, then 
she would by her will have the power to dispose of 
the estate, which power was duly exercised by her; 

2. By the will of Thomas S. Rutherfurd, Rioyal 
Bernard Farrar, the issue of Adele R. Farrar^ re- 

I 

ceived only a contingent estate, which determined 
upon his death at a time prior to the death of Adele 
R. Farrar; and | 

3. If it be conceived that Royal Bernard Farrar 
received a vested estate, it divested upon his dying 
prior to the death of the life tenant and upon the 

S I 


I 

I 


I 


testamentary exercise by her of the power of disposal 
given by the will of Thomas S. Rutherfurd. 

i. The intention as expressed in the will is 
clear. 

It is axiomatic that in interpreting a will the in¬ 
tention of the testator is paramount. As said by Chief 
Justice Marshall in Smith v. Bell, 68 Pet. 68, 8 L. 
Ed. 322: 

“The first and great rule in the exposition of 
wills to which all other rules must bend is that 
the intention of the testator expressed in his will 
shall prevail provided it be consistent with the 
rules of law. 1 Doug. 322, 1 W. Bl. 672 et seq.” 

This general rule of construction has been speci¬ 
fically carried into the Missouri statutes. Section 
567, Revised Statutes, Missouri, 1929, providing as 
follows: 

“Sec. 567. Court shall have due regard to 
directions of will, etc. —^All courts and others 
concerned in the execution of last wills shall 
have due regard to the directions of the will, and 
the true intent and meaning of the testator, in 
all matters brought before them. (R. S. 1919, 
§ 555.)” 

In the case of Gannon v. Pauk, 200 Mo. 75, this 
section of the Missouri statute was construed and the 
Court, at page 85, said: 

“The foregoing statutory rule is but a legis¬ 
lative declaration of a rule of construction long 
recognized by this court and believed to be 
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universally applied. In Grace v. Perry, \\97 
Mo. 1 c. 559, the doctrine of that rule is thus 
formulated by Brace, C. J.: 

“ ‘The^ controlling rule in construing wills in 
this State, to which all technical rules of ton- 

* I 

struction must give way, is to give effect to the 
true intent and meaning of the testator as | the 
same may be gathered from the whole instru¬ 
ment, if not violative of some established jrule 
of law; and in arriving at that intention tht re¬ 
lation of the testator to the beneficiaries naibed 
in the will and the circumstances surroun4ing 
him at the time of its execution are to be taken 
into consideration, and the will read as near as 
may be from his standpoint, giving effect, if 
possible, to every clause and portion of it, and 
to this end, if need be, words may be supplied 
and omitted, and sentences transposed. [R. S. 
1899, sec. 4650; Brooks v. Brooks, 187 Mo. 476; 
Dozier v. Dozier, 183 Mo. 137; Meiners^ v. 
Meiners^ 179 Mo. 614; Simmons v. Cabahne, 
177 Mo. 336; Underwood v. Cave^ 176 Mol. 1; 
Cross V. Hoch^ 149 Mo. 325, and cases therein 
cited.]’ ” I 

j 

In analyzing the provisions of the will here I in¬ 
volved it is deemed to be clear that the intention of 
the testator was that each of his named children was 
to receive a life interest in one-sixth of the land Ide- 
vised with remainder over to their surviving i^sue 
and, if no children survived them, his children so 
named had the power to appoint the estate. | 
Reading the entire will (R. 16-19) it is apparent 
that the testator intended that his immediate faniily 
should benefit by, and control, his estate. It is clpar 
that he did not intend outsiders to come into his 
estate, for by paragraph Eighth of his will (R. 19) 
the testator provided that his daughters should have 
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exclusive right to the estate free from any interest or 
control in the husbands. It is to be noted that James 
Christy Farrar, the claimant, was no relation to the 
original testator, Thomas S. Rutherfurd, being the 
son of the husband of Adele R. Farrar by his prior 
marriage. 

The general intent of the will is clear. Coming 
to the specific language the appellant of necessity 
must base her case entirely on a constrained meaning 
and efl?ect of the words “or previous to” in the phrase 

“with the right and power however in each of 
' my said children in the event that at or previous 
to their death they should have no child or 
children then living” to appoint the estate by 
will. 

The appellant’s position must be and is that the 
words “previous to” impart a testamentary intention 
that if a child were living at any time before the 
death of the life tenant, regardless of whether such 
child lived only an hour, the power of appointment 
was never to come into being. The logical interpre¬ 
tation to be placed upon the language of the will is 
that if the testator’s children should have issue and 
they should die before his children died, then his 
children should dispose of the estate so that the es¬ 
tate would not be left to the vagaries of the law of 
descent. 

With respect to appellant’s contentions, it is 
equally as true that “previous to” her death Adele 
had no child then living, for from the date of the 
death of her son. Royal Bernard Farrar, in 1903 to 
the date of her death she had no child living. It fol¬ 
lows that “at” her death “or previous to” her death 
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she had child or children then living”. The 
estate to Adele for life with remainder to her issue 
was subject to the right and power in Adele to dis¬ 
pose by her will of the estate ^‘in the event that” she 
should have no child living “at” her death “or”j no 
child living “previous to” her death. The testanjen- 
tary scheme and anticipation of contingencies "^as 
exactly matched by the events. As above stated,; the 
only child of the life tenant, Adele R. Farrar, died in 
1903, over thirty years before the death of Adele, and 
at the time of Adele’s death and for a period of Over 
thirty years “previous” thereto she had “no child or 
children then' living”. | 

The fact that the testator in expressing the event 
upon which the power could be exercised used the 
words “then living” indicates that he recognized the 
possibility of the birth of children to his children, 
but that such children might not survive their par¬ 
ents. Obviously “then living” presupposes previous 
birth and death: an exact definition of survivorship. 

Furthermore, for the appellant’s contention to be 
sustained it would be necessary to give no effect to 
the words “then living”. Appellant rests on ' the 
language reading as follows, with the underscored 
words eliminated: “in the event that at or previous 
to their death they should have no child or children 
then living.” By this process of excision appellant 
contends that the testator intended that if any child 
of his ever had a child, then the power of appoint¬ 
ment could not take place. But the testator said if my 
children “have no child or children then living”, a 
clear negation of the intention as contended fot by 
the appellant. | 
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From the pertinent provision of the will it is clear 
that Adele was to take a life estate. The will did not 
stop with providing for a life estate “with remainder 
over to their issue respectively”, but continued in an¬ 
ticipation of the contingency that the children, life 
tenants, should have no surviving issue. 

Every word in a will should be given meaning, if 
possible, and this meaning should be consistent with 
the intention of the testator. By giving the words “or 
previous to” the interpretation of relation to sur¬ 
vivorship we give effect to every word in the will, 
whereas in order for the appellant to succeed it is 
necessary to delete from the will and completely 
nullify the meaning and effect of all of the words 
(particularly those underscored): 

“with the right and power however in each of 
my said children in the event that at or previous 

I to their death they should have no child or chil¬ 
dren thenjiying^ then such child of mine may by 
will devise and dispose of his or her share in my 
real estate so bequeathed to him or her in such 
manner and to such person or persons or for such 
uses and purposes as he or she may elect and 
choose.” 

In asking this Court to eliminate the key words of 
this testamentary provision, the appellant is indeed 
going a long way. 

2» Royal Bernard Farrar received only a con¬ 
tingent estate. 

' (A) The Missouri statutes convert an estate 

tail into a life estate in the first taker with a 
contingent estate in the remainderman during 

the life of the life tenant. 
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It must be conceded, as it is self-evident, that un¬ 
less Royal Bernard Farrar, the son of Adele, received 
a vested estate,^ the appellant is entitled to nothing, 
for the only right asserted is through Royal Bernard 
Farrar on the theory that when he died in '|1903 
he died possessed of a vested estate, one-third of 
which immediately vested in his half brother, James 
Christy Farrar. For the purposes of argument let 
us concede the construction of the will contendeci for 
by the appellant, namely, that the power of appoint¬ 
ment is ineffective so that the pertinent provision of 
the will would read as follows: | 

“And to the following of my children, viz: * * * 
Adele, wife of Jas. S. Farrar, * * * I will and 
devise all my real estate then remaining in equal 
proportions during their respective lives with 
remainder over to their issue respectively, * * 

Appellant’s contention is that under the wilil as 
above paraphrased. Royal Bernard Farrar, the , son 
of Adele, received a vested estate upon the death of 
the testator, Thomas S. Rutherfurd. The appellant’s 
entire case is predicated on this basis which the appel¬ 
lee conceives to be fallacious. 

Both the appellant and the appellees are in agree¬ 
ment that Thomas S. Rutherfurd by his will created 
an estate tail. 

At page 8 of the appellant’s brief it is stated as 
follows: j 

“In his will, Thomas S. Rutherfurd devised 
his real estate to his children, naming them, 
dur'ing their respective lives, with remainder 
over to their issue. This created an estate t(itL 
[Citing cases.]” (Italics ours.) 

'As is hereinafter pointed out. 
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And again at page 14 of the appellant’s brief it is 
asserted: 

“The will of Thomas Rutherfurd devised his 
real estate to his children with remainder over to 
their issue creating a fee tail estate^ (Italics 
ours.) 

The parties are in agreement that an estate tail was 
created by the language above paraphrased. This is 
so by reason of the operation of the rule in Shelley^s 
Case upon the language of the will. As is obvious, 
the usual formula for the creation of an estate tail 
is: To A and the heirs of his body. The formula 
upon which the rule in Shelley's Case operates to 
create an estate tail is: To A for life with remainder 
to the heirs of his body. By interpretation the word 
“issue” has been construed as a word of limitation so 
- that an estate of “To A for life with remainder to his 
issue” is an estate tail by virtue of the operation of 
the rule in Shelley's Case. 

This is demonstrated by Jarman on Wills, 6th Edi¬ 
tion, page 408, § 1263: 

'^Devise to A, for life with Remainder /o' his 
Issue, —^We come now to the consideration of 
those cases in which a devise to A. for life, and 
after his death to his issue, becomes, by the oper¬ 
ation of the rule in Shelley’s case, an estate tail.” 
(Italics ours.) 

and by Washburn on Real Property, 6th Edition, 
page S6S, § 1616: 

“* * * If, however, the term made use of in 
the limitation is ‘son’ or ‘child’, and it is used in 
the sense of heirs, and not as a designatio per- 



sonae^ but comprehending a class to take by 
inheritance, it is to be taken as a term of limita¬ 
tion, and accordingly brings the case within ,the 
rule in Shelley’s case. So it is with the wOrd 
‘issue.’ * * *” I 

i 

i 

Tiffany on Real Property at page 313, § 132, 
Footnote 175, says: 

i 

“The word ‘issue’ has the meaning and effect 
of the phrase ‘heirs of the body’ in this connec¬ 
tion, unless a contrary intention appear. [Citing 
cases.]” I 

j 

I 

And again Tiffany on Real Property at page 61 says: 


“Since the only way in which legal effect can 
be given to the word [issue] thus indefinitely 
extended in meaning is to regard it as equivalent 
to ‘heirs of the body’, it will prima facie re¬ 
ceive such construction, and a devise to A. and 
‘his issue’ will create an estate tail in A. [Citing 
cases.]” I 

I 

The contention of the appellant, therefore, that an 
estate tail at common law was created is conceded by 
the appellees and is supported by the authoriti^. 


Since, therefore, the parties and authorities are in 
agreement that an estate tail is created, the pertinent 
provision of the will for the purposes of this discus¬ 


sion reads in effect as follows: 


“And to the following of my children, viz. : j* * * 
Adele, wife of Jas. R. Farrar, * * * I will and 
devise all of my real estate then remaining in 
equal proportions during their respective lives 
with remainder over to the heirs of their body, 
respectively, * * *” 


I 

i 

I 

I 
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The parties to this litigation being in agreement 
upon the proposition that an estate tail was created 
are in disagreement, however, as to the interest which 
the entailed remainderman takes under such an estate 
under the law of Missouri. The appellant on the 
one hand contends that Royal Bernard Farrar as the 
entailed remainderman took a vested estate. The 
appellee on the other hand contends that under such 
an estate Royal Bernard Farrar took a contingent 
estate. Therefore, it only becomes necessary for the 
Court to determine what the interests of the parties 
under such an estate are. 

It now becomes, important to see the effect of the 
creation of an estate tail under the Missouri law 
obtaining at the time of the death of Thomas S. 
Rutherfurd and to see exactly what kind of an estate 
was created and what was the quantum and qualifica¬ 
tion thereof. By Section 3108, Revised Statutes, 
Missouri, 1929, which section became effective in 
1865 and was in effect at the date of the death of 
Thomas S. Rutherfurd and continually thereafter, 
the estate tail was abolished, and, by the provisions of 
the statute abolishing the estate tail, the Code pro¬ 
vided what estate the parties would take where such 
an estate is devised by will or created by deed. This 
section reads as follows: 

“Sec. 3108. Entails not allowed,—the remain¬ 
der is fee simple—to whom it shall pass. —In 
cases where, by the common or statute law of 
England, any person might become seized in 
' fee-tail of any lands, by virtue of any devise, 
gift, grant or other conveyance, or by any other 
means whatever, such person, instead of being 
seized thereof in fee-tail, shall be deemed and 
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adjudged to be, and shall become, seized thereof 
for his natural life only; and the remainder Shall 
pass in fee simple absolute to the person to whom 
the estate-tail would, on the death of the first 
grantee, devisee or donee in tail, first pass ac¬ 
cording to the course of the common law, by 
virtue of such devise, gift, grant or conveyance, 
(R. S. 1919, § 2267.)” (Italics ours.) | 

i 

It is to be noted that the foregoing section applies 
to all estates tail. The Missouri statutes specifically 
abolish the rule in Shelley's Case for by Section 3110 
in effect at the date of the death of Thomas S. Ruther- 
furd and continually thereafter, it is provideci as 
follows: 

] 

1 

I 

“Sec. 3110. Remainder limited to the heirs, 
etc., of a person having a life estate — how\ dis¬ 
posed of .— ^Where a remainder shall be liniited 
to the heirs, or heirs of the body, of a perspn to 
whom a life estate in the same premises shall be 
given, the persons who, on the termination of 
the life estate, shall be the heir or heirs of the 
body of such tenant for life shall be entitled to 
take as purchasers in fee simple, by virtue of the 
remainder so limited in them. (R. S. 191|9, § 
2269.)” (Italics ours.) j 

I 

The foregoing sections of the Missouri statkites 
demonstrate that it was the express intention ofi the 
legislature of Missouri to give greater effect toj the 
intent of the grantor or the testator, for by the com¬ 
mon law, had the statute not intervened, where' the 
remainder of the estate was limited to the heirs or 
the heirs of the body of the life tenant, the life teiiant 
took an unqualified estate and the remainderman fook 
nothing. The Missouri statutes provided that;the 
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expressed intention of the grantor or the testator 
should operate so that instead of the life tenant tak¬ 
ing an absolute estate he took an estate merely for 
life. So much for the estate which the life tenant 
takes. 

Now let us see what estate the remainderman takes 
under the Missouri statutes. 

From a reading of the two sections of the Missouri 
statutes above quoted it might appear, on first blush, 
that where the first taker takes a life estate the re¬ 
maindermen take vested fee simple absolute estates, 
but this is not so. In Section 3108 first above quoted, it 
is provided that the first taker takes a life estate and 
those individuals who by the common law would 
have been the entailed remaindermen at the death of 
the first devisee shall take a fee simple absolute es¬ 
tate. In order to determine who would be the entailed 
remainderman “at the death of the first devisee” at 
common law the first devisee must be dead, for at 
common law a person’s heirs cannot be ascertained 
until he is dead. Therefore, until the first devisee 
dies the remainders are contingent, as hereinafter set 
forth. This is equally as clear in the case of the es¬ 
tate tail created by the operation of the rule in 
Shelley^s Case as abolished by Section 3110, second 
above quoted. It specifically provides that those in¬ 
dividuals living at the death of the life tenant shall 
take the estate—not those individuals who might 
merely have been born to the life tenant. 

Tiffany on Real Property at page 316, § 133, 
gives the effect of the several State statutes abolishing 
the rule in Shelley's Case as follows: 

I “By statute in a considerable number of states, 
the rule in Shelley’s Case has been abolished, 
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and, where this is the case, the ancestor 
R. Farrar] will take a life estate with a |con- 
tingent remainder to his heirs [Royal Berhard 
Farrar]. [Citing cases.]” (Names in brackets 
supplied.) 

The foregoing construction of the effect of the 
creation of an estate tail under the Missouri law is 
clearly borne out by the Missouri cases. In reading 
such cases it should be borne in mind that language 
creating an estate tail was used, and it should also 
be borne in mind that the parties in this case afe in 
agreement that the language used in the will of 
Thomas S. Rutherfurd created an estate tail. 

In the case of Kmmerson v. Hughes, 110 Mo. 627 
(1892), an estate was created by deed as follows: to 

“Mary R. Godman, for and during her^ nat¬ 
ural life, and with remainder to the hei^s of 
her body,” | 

I 

with a habendum (page 629) : | 

“to have and to hold the premises hereby con¬ 
veyed unto the said Mary R. Godman during 
her natural life, then to the heirs of her jbody 
and assigns forever.” | 

1 

At the time of that deed Mary R. Godman had six 
children living. Thereafter she, her husband an|d her 
six children conveyed the estate and under that con¬ 
veyance the defendants claimed title. After the con¬ 
veyance and before 1880 one of the six children died 
without issue and in 1880 another of the six children, 
Mrs. Emmerson, died leaving the plaintiff as her only 
child. Mary R. Godman died in 1888. In iieter- 


I 

I 

I 

I 

I 


I 

I 
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mining what interest the six children took at the 
time of the original conveyance, the Court says at 
page 631: 

^‘The deed here in question would, it is believed, 
create an estate tail at common law under the in¬ 
fluence of the rule in Shelley's case. Section 8838, 
Revised Statutes, 1889, first enacted in 1835, 
abolishes the rule in Shelley's case {Riggins v. 
McClellan, 28 Mo. 23; Tesson v. Newman, 62 
Mo. 198; Muldrow v. White, 67 Mo. 470), and 
at the same time declares what effect shall be 
given to a deed like the one now in question. It 
provides: ‘Where a remainder shall be limited 
to the heirs, or heirs of the body, of a person to 
whom a life-estate in the same premises shall 
be given, the persons who, on the termination 
of the life-estate, shall be the heirs or heirs of 
the body of such tenant for life shall be entitled 
to take as purchasers in fee simple, by virtue of 
the remainder so limited in them.’ By force of 
this section, those persons who were the heirs of 
the body of Mary R. Godman at the termination 
of the life-estate, that is to say at her death, took 
the estate in fee simple. As Mrs. Emmerson died 
during the life of her mother, the life-tenant, 
she was not an heir of her mother. * * * 

“The statute just quoted converted the estate 
tail, created by the deed at common law, into a 
life-estate in the first taker with a contingent 
remainder in fee simple in favor of those persons 
who should answer the description of heirs of 
the body of the tenant for life. * * *” (Italics 
ours.) 

The case clearly and unequivocally demonstrates 
that the remainderman (Royal Bernard Farrar) took 
a contingent and not a vested estate. 
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In the case of Cox v. Jones, 229 Mo. S3 (1910), the 
testator, so far as is material to the instant case!, left 
by the second, third and fourth clauses of his will a 
fee simple estate to his three daughters, but ip the 
sixth clause of his will he provided as follows: I 

“Sixth: The bequests here made [refejrring 
to the fee simple devises in items two, thre^ and 
four of his will] to my three daughters are made 
to them and the heirs of their body, foreveij, but 
if any one or more of them should die without 
heirs of their body, then the property her^ be¬ 
queathed to them shall revert to and descePd to 
my other heirs as herein expressed.” (Matter in 
brackets supplied.) I 

Inasmuch as the previous clauses of the will had 
created a fee simple estate, the Court had before it 
the problem of what the provision of the sixth c|ause 
meant and what its effect would be. It held | that 
while a fee simple estate had been created in clauses 
two, three and four of the will, nevertheless^ the 
language of clause six intended a limitation oii the 
absolute devises and that by construction the language 
of item six created a fee-tail estate, and at page 65 
continues: | 

I 

“* * * Such estate tail was by virtue of | said 
statute at once struck down and another sujbsti- 
tuted, viz., one for life in each of the daughters 
in the land devised to them respectively; and by 
virtue of the same statute (and R. S. 1899,| sec. 
4592 and 4593), the heirs of their respective 
bodies, alive at the life tenants death, took a 
fee-simple absolute when the respective lif^ es-. 
tates lapsed. 

“Reading clause six more closely we see that 
the devised premises were further devised to 
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take effect after the death of the first devisee. If 
there were no heirs of the body of any given 
daughter then alive, the land reverted and de¬ 
scended to the testator’s other heirs (all of them) 
absolutely under the statute quoted. If there 
were such heirs of the body, the land went to 
them on the death of their ancestor, the life 
tenant. * * *” (Italics ours.) 

In the case of Williams v. Reid,^ 37 S. W. (2d) 
537 (1931), the Court had before it the effect of a 
deed containing the following language: ‘‘to 
Angeline Williams and her bodily heirs of the 
County of Linn and State of Missouri, party of the 
second part.” In construing this clause the Court 
says at page 539: 

“* * * Unquestionably this would have created 
an estate tail at common law, which by our stat¬ 
ute, section 3108, Rev. St. Mo. 1929, [same 
estate quoted above] was converted into a life 
estate in the first taker, Angeline, with a re¬ 
mainder in fee over to those who should prove 
to be the heirs of her body at her death. [Citing 
numerous cases.] 

“As the interests thus conveyed to Angeline’s 
three children were contingent on their surviv¬ 
ing her and as they did not survive her, they took 
nothing by the deed, * * *” (Italics and brackets 
ours.) 

At the time of the deed Angeline’s three children 
were alive, just as Royal Bernard Farrar was alive at 

^In connection with the case of Williams v. Keid, supra^ it is to be 
noted that the appellant at page 10 of her brief, misstates the holding 
of this case. The holding of the Court with respect to the language of 
a will under review is confused with the holding of the Court vrith 
respect to a deed, of entirely different verbiage and effect, which was 
at the same time under review. 
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the time of the death of Thomas Rutherfurd ih the 
instant case and, as was the case with those three 
children who died before Angeline, Royal Bernard 
Farrar, who died before Adele, took a contingent 
and not a vested estate. I 

j 

In the case of Shaw v. Bank of Dearborn, 324i Mo. 
348 (1929), the clause in the deed construed! was 
as follows: “Madora Shaw and her children^ her 
bodily heirs.” The Court concludes as follows at 
page 352-3: 

“For the reasons stated, it is our conclusion 
that by terms of the Mellon deed Madora phaw 
took an estate for life, and her bodily heirs! con¬ 
tingent remainders in fee. [Section 226t, R. 
S. 1919.] It therefore follows that the deed of 
trust executed by her and her two sons, George 
L. and Arthur Shaw, conveyed her life estate 
and the contingent interest of her two sons. ^ 
(Italics ours.) I 

I 

The above cases are selected at random (the 
Williams v. Reid case having been decided as l^te as 
1931), and clearly establish that once an estate is 
created which, at common law by virtue of thd rule 
in Shelley's Case or otherwise, would have be6n an 
estate tail, the entailed remainderman (Royal Bern¬ 
ard Farrar), after the life tenant (Adele R. Farrar), 
takes a contingent and not a vested estate so lopg as 
the life tenant is alive. However, for the assistance 
of the Court, we cite the following additional Mis¬ 
souri cases which support the above conclusion 

Hunter y, Patterson, 142 Mo. 310; 

Fanning w, Doan, \2^^o.Z2?>'^ 

Clarkson v. Clarkson, 125 Mo. 381; | 




Bonew. Tyrrell, 113 Mo. 175; 

Wood V. Kice, 103 Mo. 329; 

Widdicombe v. Childers, 84 Mo. 382; 

Evans & Riehl v. Labaddie, 10 Mo. 425; 
Phillips V. La Forge, 89 Mo. 72; 

Kinney v. Mathews, 69 Mo. 520; 

Chiles V. Bartleson, 21 Mo. 344; 

Burris v. Page, 12 Mo. 358; 

The State ex rel. Haines v. Tolson, 73 Mo. 320; 
Von Phul V. Hay, 122 Mo. 300; 

Godman v. Simmons, 113 Mo. 122; 

Sikemeier v. Galvin, 124 Mo. 367; 

Laumeier v. Gehner, 110 Mo. 122; 

Brown V. Fulkerson, 125 Mo. 400; 

Waddell V. Waddell, 99 Mo. 338; 

Schee V. Boone, 295 Mo. 212; 

Owen V. Trail, 302 Mo. 292; 

Inlow V. Herren^ 306 Mo. 42; 

Bank of Brumley v. Wiiides, 314 Mo. 206, and 
Willhite V. Rathburn, 332 Mo. 1208. 

It is, therefore, clear from the Missouri statutes 
and from the interpretation thereof by the courts of 
Missouri that Adele took an estate for life with a con¬ 
tingent remainder in fee simple absolute in Royal 
Bernard Farrar. Royal Bernard Farrar’s estate 
never came into possession and never became vested 
because he predeceased his mother. Therefore, the 
plaintiff inherited nothing from Royal Bernard 
Farrar. 

At page 8 of appellant’s brief it is stated: 

i “Section 3108, Rev. St. Mo. 1929, which has 
been the same since 1865, converts an estate tail 
into a life estate in the first taker and provides 
' that the remainder shall pass in fee simple abso¬ 
lute to the person to whom the estate tail would 
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on the death of the first grantee, devisee or donee 
in tail, first pass.” (Citing cases.) : 

I 

j 

This statement is correct, but the legal effect 
thereof is to create in the entailed remainderman a 

fee simple absolute estate, not at the time of his com¬ 
ing into being but rather at the time he would ffave 
taken at common law, which was at the death ofi the 
first taker. Counsel evidently has been misled by the 
words “fee simple absolute” in the language of the 
statute; the foregoing authorities clearly dispel;any 
doubt as to what those words mean. 

I 

It would seem, therefore, that the testator had in 
mind the pertinent provisions of the Missouri stajtute 
when his will was prepared. He realized that by the 
language employed by him he gave to Adele a life 
estate. He further realized that Adele’s issue (Royal 
Bernard Farrar) would receive a contingent estate 
which would become vested only if he outlived his 
mother. Anticipating the contingency that AdWe’s 
issue would not outlive her, he provided that Adele 
could dispose of the estate, for otherwise upon 
Adele’s death without surviving issue the estate would 
have reverted and descended in accordance with the 

I 

law of descent, a contingency clearly anticipated and 
clearly provided against. If Adele had not exercised 
the power of disposal of the remainder by her ^ill, 
then the estate would have reverted and the appel¬ 
lant, not being an heir of Thomas S. Rutherfurd or 
any of his children, would have received nothing.| 

(B) The pertinent provisions of the wiff de¬ 
vised an estate on a contingency with a dopble 
aspect. 
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Reverting to the pertinent provision of the will, 
paraphrased, it provides that Adele is to have a life 
estate, the remainder is to go to her issue and, if at 
her death or before her death she has no children 
then living, the estate is to go to whomsoever she shall 
appoint by her last will. This language clearly cre¬ 
ates a situation where the remainder of an estate is 
devised on a contingency with a double aspect. 
Where an estate is so devised, those estates contingent 
upon the dual contingencies are contingent and not 
vested. As said in 23 R.C.L. § 97, page SS2: 

* * where there is a limitation to one for life, 
with a remainder to his children or the survivor 
' or survivors of them, or to his children living at 
his death, and, in default of such children, to 
other persons named, there is a contingency with 
' a double aspect and the remainders are contin¬ 
gent. [Citing cases.] * * * Where a life estate 
is granted and the remainder is given to the 
child or children of the life tenant living at his 
' death and, in default of such children, to his 
heirs generally, there is a contingency with a 
double aspect and the remainders are contingent. 
[Citing cases.]” 

3* If it be conceived that Royal Bernard Far¬ 
rar had a vested estate, it divested upon his 
dying prior to the death of his mother, the life 
tenant, and upon her testamentary exercise of 
the power of disposal given by the will of 
Thomas S. Rutherfurd. 

Royal Bernard Farrar was the child of Adele. 
The will provides that “in the event that at or pre¬ 
vious to their death (Adele’s death) they should have 
no child or children then living^* Adele should have 
the power to appoint. As pointed out before, the 
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term ‘‘then living” obviously refers to the datfe of 
Adele’s death; it follows that inasmuch as Rpyal 
Bernard Farrar was the only child of Adele and as 
such was not living at the time of Adele’s death| she 
had the right to exercise the power of appointnient. 
The death of Royal Bernard Farrar before the death 
of his mother divested him of any estate which he 
might have had under the pertinent provision o| the 
will and, by the exercise of the power of disposal in 
her last will, Adele completely and irrevocably di¬ 
vested the estate of Royal Bernard Farrar, if indeed 
that divestiture did not take place by his predeceas¬ 
ing his mother. 

As to the Argument of Appellant 

^ j 

The argument of the appellant proceeds on! the 
following bases: The will of Thomas S. Ruther^urd 
created an estate tail; the estate of the remainderman 
under an estate tail is vested by virtue of the Missouri 
statutes and by the rules of law that the law favors 
the early vesting of estates and Royal Bernard Farrar 
being a member of a class was in esse to take; since an 
estate tail was created the power of disposal is yoid 
as being repugnant to the estate first granted, and, in 
any event, being ambiguous it is void because of the 
uncertainty of its terms and is insufficient because of 
such ambiguity to cut down a prior estate; and, I fur¬ 
ther, that the power of disposal was inoperative in¬ 
asmuch as the condition was that it was not to Come 
into being if at or previous to the death of Adeje no 
child or children were then living, and at one time 
she had had a child living. | 

A complete answer to these contentions is that the 
intention of the testator is clear and under Missouri 
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law where such intention is established it must pre¬ 
vail, unless some positive rule of law is violated 
(which has not been asserted in this case). 

As has been hereinbefore pointed out in this brief 
the appellant misconceives the effect of an estate tail. 
The remainderman takes a contingent and not a 
vested estate by force of the pertinent Missouri stat¬ 
utes. It follows, therefore, that the general rule that 
the law favors the early vesting of estates and that an 
estate can vest in a member of a class who is in esse 
has no application here when there is an expressed 
intention to the contrary and when as here an estate 
tail was created. To hold otherwise would not only 
defeat the clear intention of the will but also would 
defeat the effect of the express verbiage of the stat¬ 
utes abolishing estates tail. 

With respect to the alleged invalidity of the power 
of appointment by reason of its allegedly being a con¬ 
dition or limitation after the creation of a fee simple 
or a fee tail estate, the only Missouri case cited by 
the appellant which need be noticed here is the case 
of Elsea V. Smith, 273 Mo. 396. In that case an 
estate was granted to Lou E. and to the heirs of her 
body begotten, with the proviso that if Lou E. should 
die with surviving heirs of her body and those heirs 
should die without issue the lands would revert to 
the grantor if living, otherwise descend to grantors’ 
heirs. Lou E. died leaving an heir of her body, Earle 
N. Elsea, who died without issue. It is obvious that, 
under the statutes of Missouri abolishing an estate 
tail and providing what estate the parties take, the 
heir of the body of Lou E., Earle N. Elsea, 
took an absolute fee simple estate which, so 
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long as Lou E. lived, was contingent, but upon her 
predeceasing him became vested in him. That this 
vesting defeated any further limitations or cdndi- 
tions was held by the court to follow. That decision 
is not applicable to the instant case for here the re¬ 
mainderman died before Adele, the life tenant. Had 
Royal Bernard Farrar outlived Adele by a dayj ob¬ 
viously he would have died possessed of a vested ab¬ 
solute fee simple estate and had Adele attempted to 
exercise the power of appointment such attempted 
exercise would have been void under the specific 
terms in the will of Thomas S. Rutherfurd. 

In the instant case the estate went to Adele! for 

I 

life, remainder in fee simple absolute to Rpyal 
Bernard Farrar on a condition precedent, however, 
that he outlive Adele, and in the event he did not, 
then the estate to go as Adele appointed it by her will. 
We, therefore, have a freehold estate (Adele’Sjlife 
estate) supporting alternative remainders: First, the 
remainder to Royal Bernard Farrar if he survived 
his mother, Adele, and, in default of his outliving 
his mother, the life tenant, to the appointee upder 
Adele’s will. Tiffany on Real Property, § 12S at 

page 300, says: ' 

I 

“Several estates in fee simple, or of a Ipsser 
quantum, may, at common law, be limited in 
the alternative by way of contingent remainder 
after one particular estate, in such a way that 
one may take effect if another does not, and! not 
otherwise. Such remainders are sometipies 
known as ‘alternative remainders,’ and some¬ 
times as ‘remainders on a contingency with a 
double aspect.’ ” I 
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It is to be noted that in reality there is no condition 
or limitation after a fee simple or fee tail estate in¬ 
asmuch as the power of appointment is supported 
and preceded not by a previous fee tail estate, but 
by the life estate (the particular estate) of Adele. 

Even if it could be validly argued that there could 
be no limitation after the creation of a contingent 
fee simple estate, nevertheless, after the Statute of 
Uses the limitation over (the power of appointment) 
would be valid as an executory devise, even if the 
preceding estate had been vested subject to being di¬ 
vested upon the happening of a condition subsequent. 
Tiffany on Real Property, pages 317-342. 

The appellee will not burden the Court with a 
detailed analysis of the authorities in support of the 
foregoing statements, for it is felt that this phase of 
the case need be given no more than passing notice 
in view of the fact that, since Royal Bernard Farrar 
had only a contingent estate, that alone was enough 
to defeat any claim of James Christy Farrar or his 
executrix, and it is immaterial whether limitations or 
conditions after that contingent estate are valid. 

It is respectfully submitted that the decree of the 
Court below dismissing the bill of complaint herein 
be affirmed. 

Richard H. Wilmer, 
Douglas L. Hatch, 

Attorneys for Appellee, Rutherfurd Bingham, Ad¬ 
ministrator of the Estate of Theodore A. Bingham, 
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STATEMENT 

Appellwt, as Executrix of James Christy 
Farrar,:deceased, claims part of-funds represent¬ 
ing the proceeds of sale of real estate, which, real 
estate was part of the estate of Thomas S. 
Rutherfurd. 
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Appellant’s testator, James Christy Farrar was 
the son of James S. Farrar, by ^ first marriage. 
James S. Farrar married a second time, his wife 
being Adele R. Farrar, daughter of Thomas S. 
Rutherfurd. The only child bom of this marriage 
was; Royal Bernard Farrar. Adele R. Farrar’s 
father, Thomas S. Rutherfurd, by the seventh 
paragraph of his will provided, in part: 

' “Seventh. ♦ * » And to the following 
of my children viz; * * * Adele, wife of 
Jas. S. Farrar, * * *, I will and devise all 
of my real estate then remaining in equal 
proportions during their respective lives with 
remainder over to their issue respectively, 
with the right and power however in each of 
my said children in the event that at or previ¬ 
ous to their death they should have no child 
' or children then living then such child of 
mine may by will devise and dispose of his or 
her share in my Real Estate so bequeathed to 
him or her in such manner and to such person 
' or persons or for such uses and purposes as 
he or she may elect and choose.” 

Royal Bernard Farrar, the son of Adele Ruther¬ 
furd Farrar died March 30,1903. Adele Ruther¬ 
furd Farrar, exercised the right and pow^ given 
to her by the above provision of the will of her 
father, and having no child or children then living, 
Adele Rutherfurd Farrar, by her own will dis¬ 
posed of the property she had received under the 
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Will of her father, Thomas S. Rutherfurd. ^e 
died on February 11,1935. 

The claims made in the Bill of Complaint on 
behalf of James Christy Farrar are confused hnd 
conflicting. The ^are of James Christy in I the 
estate of Thomas S. Rutherfurd is mentioned. But 
James Christy was neither an heir of Thomas S. 
Rutherfurd, nor a beneficiary under his will. ; 

And claim is made on the ground that Ja^es 
Christy inherited from his younger half brotiier. 
Royal Bernard, the interest of Adele Rutherfiird 
Farrar, which ^d become vested in Royal by force 
of the provision of the Will of Thomas S. Rut^er- 
furd—“with remainder over to their issue.” 

But Royal Bernard Farrar took no interest ftom 
his mother imder the will of her father, Thomas S. 
Rutherfurd. In Appellant’s brief, page 8, it is 
stated that the devise by Thomas S. Rutherfiird 
of his real estate to his children, 'with remainder 
over to their issue created an estate tail. Estates 
tail were not allowed in Missouri, and two statu¬ 
tory provisions were directed against such esta^, 
under each of which the remainderman took; an 
interest—a fee simple estate—only in the event 
the remainderman survived the life tenant. Royal 
Bernard Farrar failed to survive his mother, !the 
life tenant, by more than thirty years. Hence 
Royal Bernard had no interest whidi Jahies 
Christy Farrar could have taken. 

But if by some possibility, James Christy Farrar 
could have taken an interest as heir of his younger 
half brother. Royal Bernard Farrar, that inte^^st 
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was subject to the power given in the will of 
Thomas S. Rutherfurd to his children, to devise by 
will and dispose of the share in the real estate, and 
any possible interest of James Christy Farrar was 
thus defeated by Adele R. Farrar’s will. 

The decisions of the Courts of Missouri plainly 
uphold the right of Adele R. Farrar to dispose of 
the real estate by her will under these circum¬ 
stances, but even assuming the contrary to be the 
law, the Bill of Complaint still fails to state a claim 
against the Appellee, Union Trust Company, Exec¬ 
utor of Adele R. Farrar. For, the claim of James 
Christy Farrar, as heir of Royal Bernard Farrar, 
was to real estate; and the bill states that James 
Christy executed and delivered to purchasers of 
the real estate, a conveyance of all of his interest 
therein, in exchange for the agreement of Theo¬ 
dore A. Bingham (Plaintiff’s Exhibit ‘‘A”) to hold 
the proceeds of the sale of the real estate to the 
use of Adele R. Farrar and James Christy Farrar, 
as their interest “may be determined to be.” The 
only possible claims of James Christy Farrar are 
under this agreement. 

A proper construction of the will of Thomas S. 
Rutherfurd and application of the decisions of the 
State of Missouri show the claims made in the 
bill to be groundless as against both defendants, 
appellees. But, in any event, there is no founda¬ 
tion for a decree against the appellee. Union Trust 
Company, for the additional reason, that, the only 
relief appellant could have under her bill against 
the appellee. Union Trust Company, is by way of 
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following trust funds. However, the agreement 
of February 15, 1909, created no trust in so far 
as James Christy Farrar is concerned. | 

j 

ARGUMENT | 

In the brief of the appellant, at page 8, it is 
stated that the devise in the will of Thomas S. 
Rutherfurd to his children, with remainder pver 
to their issue, created an estate tail. This is con¬ 
ceded. But the further statement on page 8 of 
Appellant’s Brief, purporting to give the effect of 
the applicable Missouri statutes upon an estate 
tail, omits all reference to the provision in tlhat 
statute which is decisive of this case; namely, that 
the remainderman in order to take an interest, 
must survive the life tenant. The statutes follow: 

Revised statutes of Missouri, 1879, Chap. 69, 
Sec. 3941. 

^^ENTAILS NOT ALLOWED—THE RE¬ 
MAINDER IS FEE SIMPLE—TO WHOM 
IT SHALL PASS. In cases where by the 
common law of England, any person might 
become seized in fee tail of any lands by virtue 
of any devise, gift, grant or other conveyance, 
or by any other means whatsoever, such per¬ 
son, instead of being seized thereof in fee tail 
shall be deemed and adjudged to be and shall 
become, seized thereof for his natural life 
only; and the remainder shall pass in fee sim¬ 
ple absolute to the person to whom the estate 
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tail would, on the death of the first grantee, 
devisee or donee in tail, first pass according 
to the course of the common law by virtue of 
such devise gift, grant or conveyance. (G. S. 
442 sec. 4-d).^’ 

Sec. 3943.— 

‘‘REMAINDER LIMITED TO THE 
HEIRS, ETC. OF A PERSON HAVING A 
LIFE ESTATE—HOW DISPOSED OF. 
Where a remainder shall be limited to the heir 
or heirs of the body of a person to whom a life 
estate in the same premises shall be given— 
the persons who on the termination of the life 
estate shall be the heir or heirs of the body of 
such tenant for life—shall be entitled to take 
as purchasers in fee simple by virtue of the 
remainder so limited in them (G. S. 442- 
sec. 6-e).” 

Royal Bernard Farrar was not a person “who 
on the termination of the life estate” was the heir 
of the life tenant, Adele R. Farrar. Royal had 
been dead more than thirty years at the time of 
the death of his mother. 

Under section 3941, in the circumstances of 
this case, the persons to whom the estate tail would, 
on the death of the first taker (Adele R. Farrar), 
first pass according to the course of the common 
law, by virtue of such devise, grant or conveyance, 
would certainly not have been James Christy 
Farrar. It is useless to enter a long discussion as 
to whether there would have been a reversion. But 


certainly no ground can be urged to show a taldijig 
by James Christy Farrar. I 

The matter of vested or contingent interest, con¬ 
sidered in Appellant's brief, seems to be immate¬ 
rial, for James Christy Farrar took no interest 
whatever. 

The interest or estate which would result from 
the operation of the Missouri statutes upon what 
would otherwise have been an estate tail, is specifi-. 
cally set out in the statutes. The estate created 
by the will of Thomas S. Rutherfurd was an estajte 
tail, and consequently no Missouri cases are hete 
applicable imless the court rendering the decision, 
determined in the particular case, that the estate 
as originally created, before application of the sta¬ 
tute, was an estate tail. In no one of the cas^ 
cited in Appellant’s brief on pages 9,10,11 or 112, 
did the decision involve an estate tail. (Except 
in Williams v. Reid, which is noticed below.) Con¬ 
sequently, no one of these cases which deal with 
ordinary remainders (and not with the estate con¬ 
sequent upon operation of sections 3941,3943) h^s 
the slightest application or persuasive effect in the 
case now before this court. 

The distinction between (1) the ordinary ife- 
mainder and (2) the estate resulting from the 
operation of said statutes is very plainly shown in 
one of the cases cited by Appellant, Williams |v. 
Reid, 37 S. W. 2nd, 537. There is a very seriobs 
misapprehension indicated in Appellant’s brief 
at page 10, regarding this case. It is stated in t^e 
brief—‘iihe court held that a deed to a grantee 
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and her bodily heirs gave grantee a life estate, 
with remainder in fee to heirs of her body at her 
death/’ This is exactly and precisely what the 
COURT DID NOT HOLD. The court held that 
the heirs ^‘took nothing by the deed.” In respect 
of the provisions of the DEED, the court said 
in part: 

“Unquestionably this would have created an 
estate tail at common law, which by our sta¬ 
tute, section 3108, Rev. St. Mo., 1929, was 
converted into a life estate in the first taker, 

I 

Angeline, with a remainder in fee over to 
those who should prove to be the heirs of her 
body at her death. Schee v. Boone, 295 Mo. 
212, 223, 243, S. W., 882, 885; Owen v. Trail, 

I 302 Mo., 292, 301, 258 S. W. 699, 701; Inlow 
V. Herren, 306 Mo. 42, 65; 267 S. W., 893, 
899; Bank of Brumley v. Windes, 314 Mo., 
206, 211; 282 S. W., 696, 697; Shaw v. Dear¬ 
born, 23 k W. (2nd) 20. As the interests thus 
conveyed to Angeline’s three children were 
' contingent on their surviving her and as they 
did not survive her, they took nothing by the 
DEED, and their estates of inheritance de¬ 
rived under the WILL and passing to their 
mother and half-brothers and half-sisters at 
their deaths, as explained in a preceding para¬ 
graph, were not augmented thereby.” (Capi¬ 
tals supplied.) 
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Both a WILL and a DEED were involved iii the 
case. The relevant provision of the WILL was a 
devise to his wife “during her natural life 6nly, 
then at her death the title thereto shall vest abso¬ 
lutely in my three children by my wife, the said 
Angeline Williams’ naming them.” Of the effect 
of this provision of the WILL, the court said in 
part: 

I 

“By the first clause of the will, the widow 
Angeline took a life estate in the land in dis¬ 
pute, with a vested remainder over in feb to 
her three children. ♦ ♦ * And when the 

three children died single, intestate, and With¬ 
out issue, their vested interests in the land 
passed by descent to their mother, Angeline, 
and to their kindred of the half-blood * t' * 
as heirs under the statute, sections 306, 309, 
310, Rev. St. Mo. 1929. ♦ ♦ V’ | 

I 

The comment in Appellant’s brief, page 10^ on 
this case of Williams v. Reid, continues as follows: 

“The remainder of the children dying im- 
married and without issue prior to the death 
of the life tenant passed by descent to their 
mother and kindred of the half blood.” 

i 

True, but under the WILL and sections 306, 
309 and 310 of the statute and not, as might Veil 
appear from Appellant’s brief, under the DEfeD, 
and section 3108 of the statute, relating to estates 
tail. 
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This case of Williams v. Reid is, then, clear 
authority not for the appellant, but for the appel¬ 
lees in this case. 

That the remainderman in the converted estate 
must survive the life tenant in order to take is 
of course definitely stated in section 3943 and is a 
necessary consequence of section 3941. No Mis¬ 
souri decision has been found which construes the 
statutory rule otherwise. 

The Validity of the Power of Disposal by Will, 
Given to Adele R. Farrar by the WiQ of Her 
Father, Is Recognized in the Law of Missouri; 
and the Power was Validly Exercised by 
Adele R. Farrar. 

Since it appears that James Christy Farrar was 
not entitled to any interest in the estate of Thomas 
S. Rutherfurd through his half brother Royal 
Bernard Farrar, it seems unnecessary to consider 
the challenge made in Appellant's Brief to the 
right of Adele R. Farrar to dispose by her will of 
her' share in her father’s estate. Elsea v. Smith, 
273 Missouri 396, to which extended reference is 
made at pages 14 and 15 of Appellant’s Brief, 
clearly supports the contention of the Appellees 
here, that Royal Bernard Farrar (and hence James 
Christy Farrar) took no interest; and this because 
of Royal’s death before that of the life tenant, his 
mother. In Elsea v. Smith, as reported in 202 
Southwestern Reporter, at page 1075, the court 
said in part 
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‘‘Estates tail have no existence under our 
system of land tenure; they were abolished in 
this state in 1825. 1 Laws Mo. 1825, set. 4, 
p. 216. While this statute was somewhat 
modified in its phraseology in 1845 (section 4, 
p. 442, G. S. 1845) and again in 1865 (section 
4, p. 442, G. S. 1865) its underlying purpose, 
despite its changes in verbiage, was and is to 
abolish this character of estates, and provide 
in accordance with the present statute (section 
2872 R. S. 1909) the same in effect as its pre¬ 
decessors, that when, according to the terms 
of a devise, gift, grant or other conveyafice, 
an estate tail is attempted to be created, that 
the first taker shall be seized thereof for his 
nature (natural) life only, and that the re¬ 
mainder shall vest in fee in the persons to 
whom the estate tail would on the death of the 
first grantee, devisee, or donee in tail, pass in 
the course of the common law by virtue of 
such gift, grant, devise or conveyance. 

“Under this statute, therefore, Earle IN. 
Elsea, the only begotten heir of the fir^ taker, 
was vested upon the death of his mother \Vith 
an estate in fee in the land in question, snd 
the attempted reversion over to the grantor, 
in the event of the death of the holder of the 
fee without issue was of no effect. * * 

i 

In Elsea v. Smith, Earle N. Elsea took a fee 
simple estate by virtue of his survival of his mother, 
the life tenant. 

1 

i 

I 

I 


1 



12 


And Royal Bernard Farrar failed to take any 
interest b^ause of his death before that of his 
mother, the life tenant. 

The language of the court in Elsea v. Smith 
quoted on page 15 of Appellant's Brief, was used 
in respect of an attempted limitation over to the 
heirs of the grantor in case of the death without 
issue of the heir, Earle N. Elsea. But neither the 
decision nor the language from the Elsea case, 
quoted in Appellant’s Brief, impair the right given 
to Adele R. Farrar in her father’s will to dispose 
of her interest by appointment in her will. 

This power of appointment is clearly upheld by 
the decisions of the courts of Missouri in many 
cases, of which are chosen the following 

Gibson v. Gibson, 239 Mo. 490,144 S. W., 770; 
Lawless v. Kerns, 146 S. W., 1169; 

Deacon v. St. Louis Co., 271 Mo., 669; 

In Von Behm v. Stoppleman, 286 Missouri 73, 
226 S. W., 875, the court said in part at page 878: 

* ‘We agree the children took vested remain¬ 
ders, as said by the attorney for plaintiff, but 
decline to agree that the widow could not divest 
the remainders by exercising the power to 
appoint conferred on her by her husband’s 
will. ♦ ♦ ♦ 

“We have found neither in judgment nor 
treatise, unless it be in a Pennsylvania case 
to be noticed later, any authority for the propo¬ 
sition that remainders followed by the dona- 


I 
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tion of such a power are not subject tb be 
defeated by the exercise of the power, but, in 
case of the death of a remainderman in the 
life time of the tenant for life, must go td the 
heirs of the deceased remainderman. The 
great weight of authority and of comment is 
to the contrary.’^ 

The court then refers to remainders to a class 
(but not involving estates tail), and continues!: 

‘‘But all those authorities recognize the rule 
that a good appointment under the power |will 
so far defeat the interest of a remainderman 
that if he dies before the end of the life interest, 
his heirs cannot come in for a share, as they 
would have done had there been no appoint¬ 
ment. ♦ ♦ I 

(p. 879) “We deem it clear beyond question 
that whatever interests the children of Casper 
took under his will were subject to be divested 
as to the proportion of the shares by an une(]jual 
division directed by his widow in executing 
the power conferred on her.” 

There is no merit in the claim of Appellant that 
the power of appointment is vague, imcertain ^nd 
ambiguous. The language of the power is: i 

I 

“With the right and power however in each 
of my said children in the event that at or 
previous to their death they should have no 
child or children then living, then such child 
of mine may by will devise and dispose of his 


t 
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or her share in my real estate so bequeathed 
to him or her in such manner and to such per¬ 
son or persons or for such uses and purposes 
as he or she may elect and choose/’ 

In the construction of this paragraph the inten¬ 
tion of the testator must govern. That intention 
appears clearly to have been to give Adele Farrar, 
power to make a will PREVIOUS TO HER 
DEATH disposing of her share in the testator’s 
real estate, IF AT HER DEATH she had no issue 
then living. Her issue. Royal Bernard Farrar 
died in 1903, Adele made her will in 1930, dis¬ 
posing of her share in the real estate to the Appel¬ 
lee, Union Trust Company, in trust, and Adele 
died without issue in 1935. 

This construction of the will is very simply 
made; the word “THEN” appears twice, and to 
make full use of all of the words, there must be 
found the IDEAS which are modified by each use 
of the adverb “THEN”. Evidently the modifica¬ 
tion made by the first “THEN” i&—AT DEATH 
SHOULD HAVE NO CHILD THEN LIVING—; 
the modification made by the second “THEN” is 
—PREVIOUS TO DEATH THEN SUCH CHILD 
OP MINE MAY DISPOSE OF HER SHARE IN 
MY REAL ESTATE. 

These words—“previous to their death” gave 
the right and power to the child to include in her 
will (necessarily made PREVIOUS to her death) 
a devise and disposition of her share of her father’s 
real estate. These words gave the father’s sanction 
and approval to the act of the child, when the child 


I 




should make her will, in including a devise of | her 
share of her father’s real estate. 

No will is made AT THE DEATH; a will speaks 
FROM THE DEATH, but the will is made PREVD 
OUS TO DEATH. This language gave propijiety 
and prospective approval to the devise in the will 
of the child as and when made. 

^Frevious to^ relates to the time of the mak¬ 


ing of the will; 

r” relates to the situation with respect 
to living issue at the time of taking effe<it of 



the will. 


But passing all question of the construction of 
the will and of the law of Missouri, the bill as it 
stands was properly dismissed as to the Appellee 
Union Trust Company, because no ground on which 
equitable relief could be had against this Appellee 
is stated in the Bill of Complaint. 

r 

i 

The Only Possible Claim of AppeDant Is Under 
the As^eement of February 15, 1909. This 
Agreement Creates No Trust as to James 
Christy Farriu and There Are No Trust fWds 
Which Can Be Followed on Behalf of James. 
Hence the Only Ground of Equitable R^ef 
Against the AppeOee, the Union Trust Company, 
Fails. 


The bill asserts two quite distinct sets of alleged 
rights of James Christy Farrar. Claim is ihade 
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to a share in the estate of Thomas S. Rutherfurd— 
‘‘Plaintiff has not received his share in the estate 
of ITiomas S. Rutherfurd” (Bill of Complaint, 
paragraph 17, Rec. p. 9). And a very different 
form of claim is made in the same paragraph of 
the Bill, namely, that by virtue of an agreement 
of February 15,1909, Plaintiff’s Exhibit “A”, and 
“for other reasons set out in this bill,” James 
Christy Farrar was entitled to recover of each of 
the defendants the amounts to which he was en¬ 
titled as heir of the remainderman. Royal Bernard 
Farrar. The further claim in the same paragraph 
of the Bill, of a right to follow trust funds into the 
estate of Adele R. Farrar, can only refer to funds 
claimed to have been held in trust by Theodore A. 
Bingham, under the agreement of February 15, 
1909; the reference cannot be to trust funds in 
the estate of Thomas S. Rutherfurd because James 
CSiristy Farrar had no interest in that estate. 
James Christy Farrar was not of the blood of 
Thomas S. Rutherfurd—^he was not a cestui que 
trust under any trust in the will and is stranger 
to those trusts. The nearest approach of James 
Christy Farrar to inclusion in the provisions of 
the will is in the sixth paragraph, where children 
of the testator, are given life estates, “with re¬ 
mainder over to their issue respectively.” After 
the birth of James Christy Farrar, his father, 
J. S. Farrar, married Adele R. Farrar, a child of 
Thomas S. Rutherfurd, and Adele later had issue. 
Royal Bernard Farrar, who was thus a half 
brother of James Christy. Accordingly, James 
Christy Farrar has no possible claim as a bene- 



ficiary of the estate of Thomas S. Rutherfurd hnd 
any claim which may be made in his behalf in ^s 
matter can have no other foundation than the heir¬ 
ship of James to his half brother, Royal. And it 
is essential to notice that such a claim is definitely 
limited to possible rights under the agreement of 
February 15,1909. (Plaintiff’s Exhibit A.) For 
the interest of Royal, the half brother, was in real 
estate. The Bill of Complaint (paragraphs 6, 7 
and 8 Rec. p. 4) states James’ claim to Royil’s 
share of real estate. But assuming that James 
inherited any interest in real estate from Royal, 
the bill of complaint states in paragraph 10 there¬ 
of and in Plaintiff’s Exhibit ‘‘A” thereto, that 
James Christy Farrar conveyed his interest in | all 
the real estate in question to purchasers thereof in 
exchange for the agreement of Theodore A. Bing¬ 
ham to hold the proceeds of the sale of the r^l 
estate in trust; and for the further covenant! of 
said Theodore A. Bingham that he would act I as 
the joint trustee of Adele R. Farrar and James 
Christy Farrar and would faithfully account! to 
them for their respective interests therein as siich 
interests ‘‘may be determined to be.” In this 
agreement of February 15, 1909, Theodore ;A. 
Bingham is designated as trustee under the will 
of Thomas S. Rutherfurd; but obviously in holding 
the funds mentioned in this agreement, Bingham 
acted not in any way as a testamentary trus^ 
but nominally as joint trustee of Adele R. Fanfar 
and James Christy Farrar, and solely under the 
trusts claimed to have been created in the 
agreement. | 
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The obvious result is that the only rights which 
James had in this matter are under the agreement 
of February 15,1909. And it is respectfully sub¬ 
mitted that no right under that agreement can be 
asserted by Appellant against the Appellee, Union 
Trust Company. 

The agreement of February 15, 1909, did not 
create any trust as to James Christy Farrar. It 
is merely an agreement by Theodore A. Bingham 
to hold money until it should be determined whether 
James had any interest, and if so, what it was. 
Theodore A. Bingham was not trustee for James 
of any trust fund of which James was cestui que 
trust. Bingham was only a stakeholder as far 
as James was concerned. 

* * A trust is not created by refer¬ 

ring to some one as a trustee.^’ Lossie v. Cen¬ 
tral Trust, 292 S. W., at p. 340. 

A trust must involve a definite interest in a 
defined thing. 

^‘A present trust requires an existent prop¬ 
erty interest, and an existent property inter¬ 
est demands an existent thing.” Bogert on 
Trusts, section 112. 

James Christy Farrar’s alleged interest was 
admittedly not existent; whether he had any inter¬ 
est was to be determined. And since James had 
no determined interest, there was no res, no sub¬ 
ject matter of a trust, as to James. A bill of com- 



plaint to follow trust funds can only be filed by 
a cestui que trust, and James Christy Farrar was 
not a cestui que trust, at the time of the filing of 
this bill. 

The bill of complaint was properly dismissed 
on motion, for the reasons that 


(1) James Christy Farrar never had any inter¬ 
est in the real estate, 

(2) Adele B. Farrar in her will exercised a 
valid power of appointment which pasted 
her interest in the estate of her father to 
the Appellee, Union Trust Compahy, 
Executor, 

(3) The agreement of February 15, 1909, cre¬ 
ated no trust of which James Chri^ 
Farrar was cestui que trust; the Union 
Trust Company holds no trust funds in 
which James Christy Farrar has any inter¬ 
est whatever. Hence, a bill to follow tnist 
funds will not lie against the appellte. 
Union Trust Company, Executor. 


It is respectfully submitted that the dectee 
should be affirmed. 

I 

I 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., | 
Henry R. Gower, 

Attorneys for Appellee, 
Union Trust Company, Executor. 
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Theresa Wright Farrar, Individually and as |ex- 
ecutrix of the estate of JAMES CHRISTY Fari^AR, 

Appellant, 

V. 

Rutherfurd Bingham, Administrator of the es^te 
of Theodore A. Bingham, deceased, and 

Union Trust Company, A corporation, executo^ of 
the estate of Adele R. Farrar, deceased. 

Appellees. 


SUPPLEMENTAL STATEMENT ON THE PART OF 
RUTHERFURD BEVGHAM, ADMBMSTRATOR bF 
THE ESTATE OF THEODORE A. BLVGHAM, 
DECEASED, AND UNION TRUST COMPANY] A 
CORPORATION, EXECUTOR OF THE ESTATE bF 
ADELE R. FARRAR, DECEASED. 

i 

i 

I 

The Opinion of the Court Below 
in Sustmning the Motions to Dismiss the 
Bill of Complaint 

The opinion of the Court below is not reflected in 
the record on appeal here. So that this Court niiay 
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have the benefit of the basis of the decision of the 
Court below the appellees deem it advisable to ask 
leave of Court to file this supplemental statement. 

In the case of Thomas S. Rutherfurd, et al. v. James 
Christy Farrar, Defendant, and James H. Maguire, 
Trustee, No. 88094-A, Division No. 6, in the Circuit 
Court of the City of St. Louis, Missouri, in the 
February term, 1936, on motion of James Christy 
Farrar therein, the identical question of whether he 
received any interest under the will of Thomas S. 
Rutherfurd as heir of Royal Bernard Farrar was 
raised. We understand that these proceedings were 
a part of the same proceedings to which James 
Christy Farrar was not originally a party and in 
which the trustee, Theodore A. Bingham, distributed 
the balance of the trust funds in 1933. (R. 7) On 
the motion Hon. C. B. Williams, the trial judge, on 
April 6, 1936, rendered a memorandum decision, 
copy of which is attached hereto marked Appendix 
A, in which he held that James Christy Farrar had 
no present recoverable interest under the will of 
Thomas S. Rutherfurd. We understand that that 
case is now on appeal. 

There is attached hereto marked Appendix B a 
copy of a letter dated May 14, 1936, written by the 
Honorable Jesse C. Adkins, the trial judge below, 
and addressed to counsel in the cause, adopting the 
opinion of Judge Williams of the Circuit Court of 
the City of St. Louis, Missouri. 

So far as counsel have been able to ascertain the 
question of the creation of an estate tail and its effect 
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was not presented to the Court in the argument |on 
the motion of James Christy Farrar. | 


Respectfully submitted, | 


Richard H. Wilmer, I 

Douglas L. Hatch, | 
Attorneys for Appellee, 

Rutherfurd Bingham, | 
Administrator. 

I 

i 

i 

George E. Hamilton, 

’ I 

John J. Hamilton, 

George E. Hamilton, Jr., 

Henry R. Gower, 
Attorneys for Appellee, 

Union Trust Company, 
Executor. 


I 

i 

I 
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APPENDIX A 


IN THE 

CIRCUIT COURT OF THE CITY OF 
ST. LOUIS, MISSOURI 


February Term, 1936 


Thomas S. Rutherfurd, et al., 

Plaintiffs, 


vs. 


James Christy Farrar, 


James H. Maguire, 


Defendant, 


Trustee. 


No. 88094-A 
Div. No. 6. 


j 


MEMORANDUM OF COURT 

Though awkwardly phrased with respect to the 
power, when considered as a whole and in all of its 
aspects, the will seems clear that the purpose and in¬ 
tention of the testator was to give his six children, 
in equal shares, life interests in his real estate, with 
remainder over to their issue, respectively, with 
power in each to dispose of the remainder in fee by 
will as he or she may elect, upon the contingency that 
at or previous to his or her death he or she have no 
child or children then living. Bernard Royal Far¬ 
rar, the only living child of Adele Rutherfurd 
Farrar, deceased, took the remainder over in fee 



under the will, subject to the life estate of his mother. 
Bernard Royal Farrar died before his mother, un¬ 
married and intestate. The movant James Christy 
Farrar, took the remainder in fee (his interest there¬ 
in) by inheritance from Bernard Royal Farrar, his 
half brother, subject to the power. Adele Ruther- 
furd Farrar has legally exercised the power given 
her, by leaving a will, properly executed and pro¬ 
bated, divesting movant, James Christy Farrar, ; of 
whatever interest he had in the property. It follows 
that the motion and the relief therein sought should 
be and accordingly is denied. 


C. B. WILLIAMS 

Judge 


April 6, 1936. 
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Thebesa Weight Faekar, Individnally and as Executrix 
' of the Estate of James Christy Farrar, | 

Appellant, | 

vs. j 

Rutheefued Bingham, Administrator of the Estate of 
Theodore A. Bingham, Deceased, and i 
Union Trust Company, a Corporation, Executoti of the 
Estate of Adele R. Farrar, Deceased, | 

Appellees. | 


REPLY BRIEF OF APPELLANT, 
THERESA WRIGHT FARRAR. 


Appellees have cited numerous cases in their briefs 
holding that a remainderman takes no interest in an 
estate tail unless he be living at the death of the life 
tenant. This is true only in those instances in which 
the remainder is limited to the heirs, or heirs of the 
hody, of the life tenant. 

Thomas S. Rutherfurd devised his estate to his 
children for life with remainder over to their issue. 
It is very important to notice that the will does not 
devise the estate to the children of Thomas S. Ruther¬ 
furd and their heirs or heirs of their body, the formula 
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which must be used in Missouri to create such a re¬ 
mainder as is relied on by the appellees. 

Appellees make much over the fact that the appellant 
classified the estate devised by Thomas S. Rutherfurd 
as an estate tail. This is what was said by appellant, 
but in doing so her counsel did not intend to convey 
the meaning that it was an estate within the meaning 
of Section 3110 of the Missouri Code which relates to 
estates limited to the heirs, or heirs of the body of the 
life tenant. Rather, the meaning that was intended 
to be conveyed was that the testator created an estate 
to his children for life, with a remainder that should 
pass in fee simple absolute to their issue. Appellant 
made reference to Section 3108 of the Missouri Code 
which it was felt made the remainder an estate in fee 
simple absolute and not to Section 3110 of the Missouri 
Code cited by appellees. 

It is felt that the name given to the estate is not 
controlling. Counsel for the appellee Union Trust 
Company states on page 7 of his brief that in no one 
of the cases cited in appellant’s brief on pages 9, 10, 
11 or 12 do the decisions involve an estate tail, but 
that the cases cited deal with what he calls ‘‘ordinary 
remainders.” Counsel for the appellee Rutherfurd 
Bingham states on page 23 of his brief that counsel 
evidently has been misled by the words “fee simple 
absolute” in the language of the statute. The appel¬ 
lees therefore must clearly understand the theory of 
appellant’s claim. 

Counsel for appellant has read all of the cases cited 
by both appellees and it is observed that each and every 
case cited by them to support their contention that 
the remainderman does not take unless he survive 
the life tenant, with the exception of two hereinafter 


referred to wMch do not support their defense, | are 
cases in which an estate was devised, granted or con¬ 
veyed to a person for life with remainder to his h^eirs 
or the heirs of his hody. As to the time of the taHng 
effect of such remainders, counsel for appellant |will 
not argue, as no one can be the heir of a living person 
and the heirs cannot be determined until the death 
of the life tenant. This was so stated in Emmetson 
V. Hughes, 110 Mo. 627, cited by appellees. As tcj the 
remainders granted to the issue or children of. a| life 
tenant, and which the appellees refer to as ‘'ordinary 
remainders,’’ the law is different as a man’s issueiand 
his children can be ascertained prior to his death. 
It was so decided in the case of Tindall v. Tindallj 167 
Mo. 218, referred to at length in appellant’s brief 
(p. 9) which dealt with a conveyance to a daughter 
for life and then to the issue of her body foreverj 
The two exceptions referred to above in which the 
cases cited by appellees do not deal with estates ito a 
life tenant and his heirs or heirs of his body, arb the 
cases of Kinney v. Mathews, 69 Mo. 520, and Chiles 
V. Bartleson, 21 Mo. 344. In the case of Kinney v. 
Mathews, which construed a deed to a mother and|‘‘all 
her children she now has or ever may have,”! the 
court held there were no words used in the conveyance 
to make it an estate tail to bring it within the meaning 
of the section referred to by appellees stating | that 
there was no provision in the law of Missouri foi* the 
omission of the words ‘‘heirs of the body” in an e^ate 
tail. In the second case of Chiles v. Bartleson| the 
testator willed his property to his wife and provided 
that upon her death it should be divided among his 
four children, and added that the bequests to his| two 
daughters was to them and the heirs of their body. 
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The court held that the two sons took a remainder in 
fee simple, as the words heirs or heirs of the body were 
not nsed, bnt as to the two danghters, they took in fee 
tail and that the provisions of the Missonri code gov¬ 
erned as to the danghters. 

As to all estates created in Missonri in which the 
remainder is not limited to the heirs or heirs of the 
body of the life tenant, the law is well settled that the 
remainder vests immediately in those that; are in being. 
See base of Tindall v. Tindall, 167 Mo. 218, referred 
to at length on page 9 of appellant’s brief. In the case 
of Waddell v. Waddell, 99 Mo. 338, cited by the appellant 
and the appellees, real estate was deeded to John J. 
Waddell for life and on the death of the said John J. 
Waddell, the title, in fee simple, to go and vest in his 
children and heirs at law, equally, to be divided between 
them as tenants in common. It was claimed that any 
interest which certain remainder men had, whether 
vested or contingent, was necessarily defeated by their 
predecease of their father, John J. Waddell, the life 
tenant, and could not therefore be transmitted by them 
to the plaintiff in the case by devise or inheritance. 
The court held that ‘‘there was no ground to question 
that a vested remainder was created in the children 
of John J. Waddell”; that the words children and 
heirs at law as used in the deed must be construed as 
constituting a class, and, when this is the case, the 
esta,te in remainder will vest in those who are living 
at the time of the execution and delivery of the deed, 
and win open and let in such of the same class as come 
in esse during the continuance of the particular estate. 
In the opinion the court reviewed several Missouri 
cases among which were Jones v. Waters, 17 Mo. 589, 
and Aubuchon v. Bender, 44 Mo. 560. In Jones v. 
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Waters land was devised by the testator to his 
for and during her natural life and after her d^ath 
to descend to her children by him. It was held that 
these words created vested remainders in the children 
and that one of them, who predeceased his mother, 
the life tenant, had an interest subject to sale; anji it 
was remarked that the devisees in remainder were 
ascertained by the will and they were to have ithe 
enjoyment of the estate as soon as the estate for life 
ended, and that the devise of the remainder was not 
to such of the children as may be alive at the death 
of the mother, but to all of the children of the marri^e. 
In Aubuchon v. Bender, 44 Mo. 560, by the terms of 
a deed the grantee was to stand seized of the property 
to his own use during his life, and, after his death ‘ ithe 
use, benefit, usufruct and title to the same shall reyert 
and vest’’ in five children named in the deed, ‘‘hnd 
such other children in lawful wedlock by him begotten 
as shall be living at the time of his death, and t^eir 
heirs. ’ ’ It was ruled that as to the five children named 
in the deed, a vested remainder was created, and^ as 
to those that should be ‘‘living at the time of |the 
death,” the remainder was contingent. i 

The appellees have used several pages of their briefs 
to explain why the case of Williams v. Reid, (Mo.) 
37 S. W. (2d) 538, does not support appellant’s c^se. 
Unfortunately, appellant inadvertently referred to a 
deed whereas it was a devise on which the case was 
decided. Testator conveyed his property to his ydfe 
Angeline to have and to hold the same during her natu¬ 
ral life only, then at her death the title to vest ai)so- 
lutely in testator’s three children by his said ydfe 
Angeline. The court held in this case that Angeline 
took a life interest in the land and that there w^s a 
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vested remainder over in favor of her three children. 
All three of these children predeceased their mother, 
the life tenant, having” died single, intestate and with- ’ 
out issue, and it was held that their vested remainder 
passed by descent to their mother Angeline and their 
kindred of the half blood as heirs at law. Prior to 
the probate of the will of testator, litigation was 
threatened against the estate and as one of the con¬ 
siderations of a settlement, two other children of 
testator by a former marriage, who had never owned 
the property and had no interest whatever in it, gave 
a quitclaim deed of same to Angeline and her bodily 
heirs. This would have created an estate tail and 
Section 3110 of the Missouri code would have applied. 
It will be noted, however, that the statements made 
by the court with reference to this deed is mere dicta. 
The case was not decided on the conveyance made in 
the deed and the grantors could not, of course, have 
passed title to the property that they had never owned. 

Wm. B. Weight, 

i Attorney for Appellant, 

Theresa Wright Farrar. 













